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Federal Register

Vol. 61, No. 186
Tuesday, September 24, 1996

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 930
[Docket No. AO-370-A5; FV93-930-3]

Tart Cherries Grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin; Order Regulating Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule establishes a
Federal marketing agreement and order
which regulates the handling of tart
cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin. The order was favored by
the required two-thirds majority of
producers voting in a referendum and
was also favored by processors who
processed more than 50 percent of the
commodity as required by the
Agricultural Marketing Agreement Act
of 1937. In addition, the marketing
agreement was executed by the required
number of handlers, that is, handlers
who handled more than 50 percent of
the tart cherries handled during the
representative period. The marketing
agreement and order authorize volume,
grade, size, and maturity regulations
and mandatory inspection. It also
authorizes production, processing, and
marketing research and promotion
projects, including paid advertising. The
objective of the order is to improve
producer returns by strengthening
consumer demand through volume
control and quality assurance
mechanisms. Agreement and order
activities will be financed by
assessments levied on tart cherry
handlers. The order was considered at
several public hearings conducted in
1993, 1994, and 1995. The referendum

was conducted by the Department of
Agriculture by mail ballot June 12
through July 10, 1996.

EFFECTIVE DATE: September 25, 1996.

FOR FURTHER INFORMATION CONTACT:

(1) R. Charles Martin or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
D.C. 20090-6456; telephone: (202) 720—
2861, FAX: (202) 720-5698.

(2) Robert Curry, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 1220
S.W. Third Avenue, room 369, Portland,
Oregon, 97204; telephone: (503) 326—
2724, FAX: (503) 326-7440. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,
D.C. 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of Hearing, issued on
November 30, 1993, and published in
the Federal Register on November 30,
and amended on December 23, 1993,
and January 31, 1994 [58 FR 63108, 58
FR 68065, and 59 FR 4259,
respectively]. The notice reopening the
hearing was issued on December 5,
1994, and published in the Federal
Register on December 8, 1994 [59 FR
63273]; Recommended Decision and
Opportunity to File Written Exceptions
to the Proposed Marketing Agreement
and Order, issued November 20, 1995,
and published in the Federal Register
on November 29, 1995 (60 FR 61292).
The reopening of the comment period to
file written exceptions to the proposed
marketing agreement and order was
issued on December 27, 1995, and
published in the Federal Register on
January 2, 1996 (61 FR 21). The
Secretary’s Decision was issued on May
22,1996 and published in the Federal
Register on May 29, 1996 (61 FR 26956).

Preliminary Statement

This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code,
and is therefore excluded from the
requirements of Executive Order 12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this action.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary of Agriculture
(Secretary) a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

The proposed marketing agreement
and order was formulated on the record
of a public hearing held December 15—
17, 1993, in Grand Rapids, Michigan;
January 13, 1994, in Provo, Utah;
February 15-17, 1994, in Portland,
Oregon; January 12-13, 1995, in
Portland, Oregon; and January 18-19,
1995, in Grand Rapids, Michigan. These
multiple hearing sessions were held to
consider a proposed marketing
agreement and order regulating the
handling of tart cherries grown in the
proposed production area. The hearing
was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601
674), hereinafter referred to as the Act,
and the applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR part 900). Approximately
40 witnesses, including tart cherry
growers, handlers, and economists,
testified in support of the order.
Growers and handlers mainly from the
States of Oregon and Washington
testified in opposition to the proposed
order and asked to have Oregon and
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Washington excluded from the
proposed production area.

At the conclusion of the February
1994 hearing in Oregon, the deadline for
filing post-hearing briefs was set at
April 29, 1994. The deadline for filing
post-hearing briefs was subsequently
extended to May 31, 1994. However,
based on a review of the hearing
evidence and post hearing briefs, the
Department of Agriculture (USDA)
determined that the hearing should be
reopened to clarify certain aspects of the
proposal. USDA wanted to obtain
additional information and clarification
concerning: (1) The States that should
be regulated under the order; (2) the
economic impact of the proposed order
on small and large businesses; (3)
whether the expected program benefits
would exceed costs, especially for
growers, handlers and consumers; and
(4) how certain provisions would be
implemented under the proposed
marketing order. The hearing was
reopened and held January 12-13, 1995,
in Portland, Oregon, and January 18-19,
1995 in Grand Rapids, Michigan. At the
conclusion of the Michigan hearing, the
deadline for filing post-hearing briefs
was set at March 17, 1995. Ten briefs
were filed following the first briefing
period and seven briefs were filed
following the second briefing period.

The proponents testified that severely
fluctuating tart cherry prices are
inherently harmful to growers and
consumers. It was their view that the
proposed marketing order would
improve grower returns by
strengthening consumer demand
through volume control and quality
assurance mechanisms.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of the
Agricultural Marketing Service (AMS)
on November 29, 1995, filed with the
Hearing Clerk, U. S. Department of
Agriculture, a recommended decision
with the opportunity for written
exceptions by December 29, 1995.
Subsequently, the USDA received three
requests to provide more time to analyze
the recommended decision and prepare
and file written comments. Based on
these requests the USDA reopened the
comment period until January 16, 1996.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Deputy Assistant Secretary,
Marketing and Regulatory Programs, on
May 22, 1996, filed with the Hearing
Clerk, U. S. Department of Agriculture,
a Secretary’s Decision and Referendum
Order, directing that a referendum be
conducted during the period June 12
through July 10, 1996, among producers
and processors of tart cherries to

determine whether they favored
issuance of the proposed marketing
order. In the referendum, the marketing
order was favored by more than two-
thirds of the producers voting in the
referendum and also by producers of
more than two-thirds of the production
represented in the referendum. The
marketing order was also favored by
processors who processed 79.3 percent
of the total volume of processed tart
cherries during the representative
period. The marketing agreement was
signed by handlers who, during the
representative period, handled 71
percent of the volume of tart cherries
handled during the representative
period. The referendum results and
handler sign-up met the statutory
requirements on producer, processor
and handler approval necessary to issue
the marketing order and agreement.

The terms of the order set forth in this
document are the same as those
contained in the Secretary’s Decision
and Referendum Order, with one
exception. This document corrects an
error that appeared in section 930.20(c)
pertaining to the definition of District 2,
Central Michigan. That definition is
revised to read that District 2 consists of
that area north of a line drawn along the
northern boundary of Allegan County,
rather than north of a line drawn along
the southern boundary of Allegan
County.

Small Business Consideration: In
accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), the Agricultural Marketing Service
considered the economic impact of this
action on small entities. The record
indicates that there are approximately
75 handlers of tart cherries in the
production area and 1,600 producers.
Small agricultural service firms have
been defined by the Small Business
Administration (SBA) (13 CFR 121.601)
as those whose annual receipts are less
than $5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $500,000.
The majority of the handlers and
producers of tart cherries may be
classified as small entities.

For practical purposes, there is no
fresh market for tart cherries. Processors
dry, freeze, can, juice, or puree pitted
tart cherries. Market use averages are: 56
percent of the product becomes
industrial grade frozen cherries; 16
percent goes into consumer-size cans of
pie filling; 8 percent is used for
commercial pie filling; 10 percent
becomes juice concentrate; 2 percent is
dried; and 8 percent goes into water
packs.

Since 1971, there has been a marked
transformation in the processing

industry’s structure. Currently, 75
percent of the crop is processed by
farmer-owned cooperatives or grower-
owned processing facilities; whereas in
1971, a substantial volume was
processed by independent handlers.
Processors, through their sales agents,
market in all U.S. markets and export to
Europe and Asia. There are no discrete
regional markets where cherries from a
particular district could have a
particular advantage, beyond nominal
differences in transportation costs,
which can often be overcome by price
discounting.

The record evidence shows that
economic adversity has caused more
than 21 percent of Michigan’s growers
to withdraw from tart cherry farming.
There were 1,183 Michigan commercial
growers in 1986, compared to 933 in
1992. In 1992, Michigan growers had an
average production of 238,000 pounds
with 19 percent of those growers
averaging 800,000 pounds, accounting
for 66 percent of the total Michigan
production. In States other than
Michigan, there has also been a general
decline in the number of commercial
growers since 1986. There are fewer
growers in other States besides
Michigan, but the number of bearing
acres has increased from 45,000 acres in
1986, to more than 50,000 acres in 1990.

Record evidence indicates that the
demand for red tart cherries is inelastic
at high and low levels of production,
and relatively elastic in the middle
range. At the extremes, during times of
very low and very high production,
different factors become operational. In
very short crop years, such as 1991,
there is limited but sufficient exclusive
demand for cherries that can cause
processor prices to double and grower
prices to triple. In the event of large
crops, there seems to be no price low
enough to expand sales beyond about
275 million pounds of raw fruitin a
single year.

Since 1982, annual sales have
averaged 230 million pounds. Under the
order, total returns to growers could be
increased by restricting supplies of red
tart cherries available for sale by
handlers during large crop years. Also,
production characteristics of the tart
cherry industry provide an opportunity
to increase growers’ total earnings by
converting the excess production of
large crop years into storable products
that could constitute reserve pools.
These pools would be liquidated in a
year when the available supplies are
short.

One of the main concerns addressed
in the order is the short term annual
variation in supply which is attributable
to climatic factors that neither growers
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nor processors can control, and which
leads to chaotic marketing conditions.
Such climatic factors can result in
highly unpredictable annual crop sizes,
causing gluts and shortages of tart
cherries. When gluts occur, large carryin
inventories can decrease processor and
grower prices, regardless of the
anticipated size of the oncoming year’s
crop. Many sales are consummated with
large buyers well before the current crop
year’s supply and demand situation is
clear (based on what can best be
described as ““Anticipated Supply”, i.e.,
the sum of the carryin inventory and
USDA crop forecast, available usually
late in June, weeks before the actual
crop harvest.)

These large, unrestricted carryin
inventories and crop estimates can play
a dominant role in setting the tone of
the market in a given year. The order is
intended to lessen the impact of these
inventories and estimates by
establishing an “optimum supply,”
thereby reducing price swings to
growers and buyers, and ultimately
resulting in a stabilization and
enhancement of the market.

The order would impose some
reporting and record keeping
requirements on handlers. Handler
testimony indicated that the expected
burden that would be imposed with
respect to these requirements would be
negligible since most of the information
that would be reported to the Board is
already compiled by handlers for other
uses and is readily available. Reporting
and recordkeeping requirements issued
under comparable marketing order
programs impose an average annual
burden on each regulated handler of
about one hour. It is reasonable to
expect that a comparable burden would
be imposed under this marketing order
on the estimated 75 handlers of tart
cherries. With respect to growers, they
testified at the hearing that information
required to be submitted to the Board
for grower diversion is already collected
and available from growers.

The purpose of the RFA is to fit
regulatory and informational
requirements to the size and scale of the
business entities in a manner that is
consistent with the objectives of the rule
and applicable statutes. The marketing
order provisions have been carefully
reviewed and every effort has been
made to eliminate any unnecessary
costs or requirements. As discussed in
the RFA, Congress’ intent, among other
objectives, was to direct agencies to
identify the need for any “‘special
accommodation’’ (e.g., exemption or
relaxation) on regulated small entities
(i.e., handlers) because, in the past,
some Federal regulatory and reporting

requirements imposed unnecessary and
disproportionately burdensome
demands on small businesses. After
reviewing the record AMS determined
that direct or indirect costs imposed
under the marketing order regulation
would not be proportionately greater on
small handlers than on large handlers,
or conversely, that any projected order
benefits would not be proportionately
smaller for small handlers than for large
handlers.

The record evidence indicates that the
order may impose some additional costs
and requirements on handlers, but those
costs are insignificant and are directly
proportional to the sizes of the regulated
handlers. The evidence also indicates
that, given the severe economic
conditions and unstable markets facing
the majority of the industry, the benefits
to small (as well as large) handlers are
likely to be greater than would accrue
under the alternatives to the order
herein, namely no marketing order, or
an order without the combination of
volume controls and other order
authorities. USDA has made extensive
efforts to notify, and include the input
of, small entities and others in the
development phase and subsequent
formal rulemaking proceeding. All
handlers, growers, and other interested
persons were given an opportunity to
participate in this proceeding and
submit testimony, not once, but twice
since the hearing was reopened to take
additional evidence. In addition, USDA
mailed to all known growers and
handlers notification of the hearing
dates and locations. Any regulations
issued under the order which would
regulate the handling of tart cherries,
and which would impose volume,
quality or other requirements on
handlers, would not occur without
additional rulemaking. Such
requirements would have to be
published in the Federal Register,
giving all interested persons full
opportunity to participate in the
rulemaking proceeding. Any proposal
would have to include economic and
other considerations under rulemaking
procedures.

The record evidence indicates that the
order would be instrumental in
providing expanding markets and sales,
and raising and stabilizing prices of tart
cherries, primarily for the benefit of
producers. The evidence also indicates
that handlers would benefit as well.
While the level of such benefits to
handlers is difficult to quantify, it is
also clear the provisions of the order are
designed to benefit small entities. Small
handlers and producers are more likely
to be minimally capitalized than large
entities, and are less likely to survive

without the stability the order would
provide.

Accordingly, based on the
information discussed above, AMS has
determined that the issuance of this
final rule will not have a significant
economic impact on a substantial
number of small entities.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements that may be
imposed by this order have been
approved by OMB and assigned OMB
Number 0581-0177. Any requirements
imposed will be evaluated against the
potential benefits to be derived and it is
expected that any added burden
resulting from increased recordkeeping
will not be significant when compared
to those anticipated benefits.

Findings and Determinations

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.) and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), a public hearing was held
upon a proposed marketing agreement
and a proposed order, regulating the
handling of tart cherries grown in the
States of Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin.

Upon the basis of the evidence
introduced at the hearing and the record
thereof, it is found that:

(1) The marketing agreement and
order, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The marketing agreement and
order regulates the handling of tart
cherries grown in the production area in
the same manner as, and is applicable
only to, persons in the respective classes
of commercial and industrial activity
specified in the marketing agreement
and order upon which a hearing has
been held;

(3) The marketing agreement and
order is limited in its application to the
smallest regional production area which
is practicable, consistent with carrying
out the declared policy of the Act, and
the issuance of several orders applicable
to subdivisions of the production area
will not effectively carry out the
declared policy of the Act;

(4) There are no differences in the
production and marketing of tart
cherries grown in the production area
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which make necessary different terms
and provisions applicable to different
parts of such area; and

(5) All handling of tart cherries grown
in the production area is in the current
of interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

(b) Additional findings. It is necessary
and in the public interest to make this
order effective not later than September
25, 1996.

A later effective date would
unnecessarily delay the implementation
of the agreement and order and the
collection of handler assessments
necessary to fund day-to-day program
expenses and authorized research and
promotion activities. The Department
and industry implementation activities
must begin promptly. These activities
include, but are not limited to, the
nomination of members and alternate
members of the administrative board to
locally administer the marketing order,
the selection of that board by the
Secretary of Agriculture, and following
that, holding board meetings to select a
management team, draft board operating
guidelines, consider a budget and
assessment rate for the 1997 fiscal
period, and make other
recommendations consistent with order
authority. Some of the board
recommendations will require
rulemaking by the Department to be
implemented.

In view of the foregoing, it is hereby
found and determined that good cause
exists for making this order effective
September 25, 1996, and that it would
be contrary to the public interest to
delay the effective date of this order for
30 days after its publication in the
Federal Register (Sec. 553(d),
Administrative Procedure Act; 5 U.S.C.
551-559).

(c) Determinations. It is hereby
determined that:

(1) The “*Marketing Agreement
Regulating the Handling of Tart Cherries
Grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin’ upon
which the aforesaid public hearing was
held has been signed by handlers
(excluding cooperative associations of
producers who are not engaged in
processing, distributing, or shipping tart
cherries covered by the order) who
during the period July 1, 1995, through
May 31, 1996, handled not less than 50
percent of the volume of such tart
cherries covered by this order, and

(2) The issuance of this order is
favored or approved by at least two-
thirds of the producers who participated
in a referendum on the question of its
approval and who, during the period

July 1, 1995, through May 31, 1996
(which has been deemed to be a
representative period), have been
engaged within the tart cherry
production area in the production of tart
cherries for market, such producers
having also produced for market at least
two-thirds of the volume of such
commodity represented in the
referendum.

List of Subjects in 7 CFR Part 930

Marketing agreements, Tart cherries,
Reporting and recordkeeping
requirements.

Order Relative to Handling of Tart
Cherries Grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin

It is therefore ordered, that on and
after the effective date hereof, all
handling of tart cherries grown in the
States of Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin, shall be in
conformity to, and in compliance with,
the terms and conditions of the said
order, as follows:

The provisions of the marketing order
include §8930.1 through 930.91. The
marketing agreement includes the
provisions of the order and three
additional provisions, §930.97
Counterparts, 8 930.98 Additional
parties, and § 930.99 Order with
marketing agreement. These provisions
are not published herein as part of the
order.

The provisions of the marketing order
are set forth in full herein.

Title 7, Chapter IX is amended by
adding part 930 to read as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

Subpart—Order Regulating Handling

Definitions

Sec.

930.1
930.2
930.3
930.4
930.5
930.6

Act.

Board.

Cherries.

Crop year.

Department or USDA.

District.

930.7 Fiscal period.

930.8 Free market tonnage percentage
cherries.

930.9 Grower.

930.10 Handle.

930.11 Handler.

930.12 Person.

930.13 Primary inventory reserve.

930.14 Production area.

930.15 Restricted percentage cherries.

930.16 Sales constituency.
930.17 Secondary inventory reserve.
930.18 Secretary.

Administrative Body

930.20 Establishment and membership.

930.21 Reestablishment

930.22 Term of office.

930.23 Nomination and election.

930.24 Appointment.

930.25 Failure to nominate.

930.26 Acceptance.

930.27 Vacancies.

930.28 Alternate members

930.29 Eligibility for membership on Cherry
Industry Administrative Board.

930.30 Powvers.

930.31 Duties.

930.32 Procedure.

930.33 Expenses and compensation.

Expenses and Assessments

930.40 Expenses.
930.41 Assessments.
930.42 Accounting.

Quality Control
930.44 Quality Control.

Research, Market Development and
Promotion

930.48 Research, Market Development and
Promotion.

Regulations

930.50 Marketing policy.

930.51 Issuance of volume regulations.

930.52 Establishment of districts subject to
volume regulations.

930.53 Modification, suspension, or
termination of regulations.

930.54 Prohibition on the use or disposition
of inventory reserve cherries.

930.55 Primary inventory reserves.

930.56 Off-premise inventory reserve.

930.57 Secondary inventory reserve.

930.58 Grower diversion privilege.

930.59 Handler diversion privilege.

930.60 Equity holders.

930.61 Handler compensation.

930.62 Exemptions.

930.63 Deferment of restricted obligation.

Reports and Records

930.70 Reports.

930.71 Records.

930.72 Verification of reports and records.
930.73 Confidential information.

Miscellaneous Provisions

930.80
930.81
930.82
930.83
930.84
930.85
930.86
930.87
930.88
930.89

Compliance.

Right of the Secretary.
Effective time.

Termination.

Proceedings after termination.
Effect of termination or amendment.
Duration of immunities.
Agents.

Derogation.

Personal liability.

930.90 Separability.

930.91 Amendments.

Authority: 7 U.S.C. 601-674
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Subpart—Order Regulating Handling
Definitions

§930.1 Act.

Act means Public Act No. 10, 73d
Congress (May 12, 1933), as amended,
and as reenacted and amended by the
Agricultural Marketing Agreement Act
of 1937, as amended (48 Stat. 31, as
amended, 68 Stat. 906, 1047; 7 U.S.C.
601 et seq.).

§930.2 Board.

Board means the Cherry Industry
Administrative Board established
pursuant to §930.20.

8§930.3 Cherries.

Cherries means all tart/sour cherry
varieties grown in the production area
classified botanically as Prunus cerasas,
or hybrids of Prunus cerasas by Prunus
avium, or Prunus cerasas by Prunus
fruticosa.

§930.4 Crop year.

Crop year means the 12-month period
beginning on July 1 of any year and
ending on June 30 of the following year,
or such other period as the Board, with
the approval of the Secretary, may
establish.

§930.5 Department or USDA.

Department or USDA means the
United States Department of
Agriculture.

§930.6 District.

District means one of the subdivisions
of the production area described in
§930.20(c), or such other subdivisions
as may be established pursuant to
§930.21, or any subdivision added
pursuant to §930.52.

§930.7 Fiscal period.

Fiscal period is synonymous with
fiscal year and means the 12-month
period beginning on July 1 of any year
and ending on June 30 of the following
year, or such other period as the Board,
with the approval of the Secretary, may
establish: Provided, that the initial fiscal
period shall begin on the effective date
of this part.

§930.8 Free market tonnage percentage
cherries.

Free market tonnage percentage
cherries means that proportion of
cherries handled in a crop year which
are free to be marketed in normal
commercial outlets in that crop year
under any volume regulation
established pursuant to § 930.50 or
8930.51 and, in the absence of a
restricted percentage being established
for a crop year pursuant to § 930.50 or

§930.51, means all cherries received by
handlers in that crop year.

§930.9 Grower.

Grower is synonymous with producer
and means any person who produces
cherries to be marketed in canned,
frozen, or other processed form and who
has a proprietary interest therein:
Provided that, the term grower shall not
include a person who produces cherries
to be marketed exclusively for the fresh
market in an unpitted condition.

§930.10 Handle.

Handle means the process to brine,
can, concentrate, freeze, dehydrate, pit,
press or puree cherries, or in any other
way convert cherries commercially into
a processed product, or divert cherries
pursuant to § 930.59 or obtain grower
diversion certificates issued pursuant to
§930.58, or otherwise place cherries
into the current of commerce within the
production area or from the area to
points outside thereof: Provided, That
the term handle shall not include:

(a) The brining, canning,
concentrating, freezing, dehydration,
pitting, pressing or the converting, in
any other way, of cherries into a
processed product for home use and not
for resale.

(b) The transportation within the
production area of cherries from the
orchard where grown to a processing
facility located within such area for
preparation for market.

(c) The delivery of such cherries to
such processing facility for such
preparation.

(d) The sale or transportation of
cherries by a grower to a handler of
record within the production area.

(e) The sale of cherries in the fresh
market in an unpitted condition.

§930.11 Handler.

Handler means any person who first
handles cherries or causes cherries to be
handled for his or her own account.

8930.12 Person.

Person means an individual,
partnership, corporation, association, or
any other business unit.

§930.13 Primary inventory reserve.

Primary inventory reserve means that
portion of handled cherries that are
placed into handlers’ inventories in
accordance with any restricted
percentage established pursuant to
§930.50 or §930.51.

8930.14 Production area.

Production area means the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington and
Wisconsin.

§930.15 Restricted percentage cherries.

Restricted percentage cherries means
that proportion of cherries handled in a
crop year which must be either placed
into handlers’ inventories in accordance
with 8930.55 or §930.57 or otherwise
diverted in accordance with §930.59
and thereby withheld from marketing in
normal commercial outlets under any
volume regulation established pursuant
to §930.50 or §930.51.

§930.16 Sales constituency.

Sales constituency means a common
marketing organization or brokerage
firm or individual representing a group
of handlers or growers.

§930.17 Secondary inventory reserve.

Secondary inventory reserve means
any portion of handled cherries
voluntarily placed into inventory by a
handler under § 930.57.

§930.18 Secretary.

Secretary means the Secretary of
Agriculture of the United States, or any
officer or employee of the U.S.
Department of Agriculture to whom
authority has heretofore been delegated,
or to whom authority may hereafter be
delegated, to act in the Secretary’s stead.

Administrative Body

§930.20 Establishment and membership.

(a) There is hereby established a
Cherry Industry Administrative Board
(Board) consisting of 18 members.
Seventeen of these members shall be
qualified growers and handlers selected
pursuant to this part, each of whom
shall have an alternate having the same
qualifications as the member for whom
the person is an alternate. The
remaining member of the Board shall be
a public member who, along with his or
her alternate, shall be elected by the
Board from the general public.

(b) District representation on the
Board shall be as follows:

Handler
mem-
bers

Grower
mem-
bers

District
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(c) Upon the adoption of this part, the
production area shall be divided into
the following described subdivisions for
purposes of this section:

District 1—Northern Michigan: that
portion of the State of Michigan which
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is north of a line drawn along the
northern boundary of Mason County
and extended east to Lake Huron.

District 2—Central Michigan: that
portion of the State of Michigan which
is south of District 1 and north of a line
drawn along the northern boundary of
Allegan County and extended east to
Lake St. Clair.

District 3—Southern Michigan: That
portion of the State of Michigan not
included in Districts 1 and 2.

District 4—The State of New York.

District 5—The State of Oregon.

District 6—The State of Pennsylvania.

District 7—The State of Utah.

District 8—The State of Washington.

District 9—The State of Wisconsin.

(d) The ratio of grower to handler
representation in District 2 shall
alternate each time the term of a Board
member from the representative group
having two seats expires. During the
initial period of the order, the ratio shall
be as designated in paragraph (b) of this
section.

(e) Board members from Districts 5, 6,
8 and 9 may be either grower or handler
members and will be nominated and
elected as outlined in §930.23. If
District 5, 6, 8, and/or 9 becomes subject
to volume regulation under 88 930.52(a),
then the Board shall be reestablished by
the Secretary to provide such District(s)
with at least one grower and one
handler seat on the Board and such
seats shall be filled according to the
provisions of § 930.23.

(f) In order to achieve a fair and
balanced representation on the Board,
and to prevent any one sales
constituency from gaining control of the
Board, not more than one board member
may be from, or affiliated with, a single
sales constituency in those districts
having more than one seat on the Board.
There is, however, no prohibition on the
number of Board members from
differing districts that may be elected
from a single sales constituency which
may have operations in more than one
district. However, as provided in
§930.23, a handler or grower may only
nominate Board members and vote in
one district.

(9) Subject to the approval of the
Secretary, the Board shall at its first
meeting and annually thereafter elect
from among any of its members a
chairperson and a vice-chairperson and
may elect other appropriate officers.

§930.21 Reestablishment.

Districts, subdivisions of districts, and
the distribution of representation among
growers and handlers within a
respective district or subdivision
thereof, or among the subdivision of
districts, may be reestablished by the

Secretary, subject to the provisions of
§930.23, based upon recommendations
by the Board. In recommending any
such changes, the Board shall consider:

(a) the relative importance of
producing areas;

(b) relative production;

(c) the geographic locations of
producing areas as they would affect the
efficiency of administration of this part;

(d) shifts in cherry production within
the districts and the production area;

(e) changes in the proportion and role
of growers and handlers within the
districts; and (f) other relevant factors.

§930.22 Term of office.

The term of office of each member
and alternate member of the Board shall
be for three fiscal years: Provided that,
of the nine initial members and
alternates from the combination of
Districts 1, 2 and 3, one-third of such
initial members and alternates shall
serve only one fiscal year, one-third of
such members and alternates shall serve
only two fiscal years, one-third of such
members and alternates shall serve three
fiscal years; and one-half of the initial
members and alternates from Districts 4
and 7 shall serve only one fiscal year,
and one-half of such initial members
and alternates shall serve two fiscal
years (determination of which of the
initial members and their alternates
shall serve for 1 fiscal year, 2 fiscal
years, or 3 fiscal years, in both
instances, shall be by lot). Members and
alternate members shall serve in such
capacity for the portion of the term of
office for which they are selected and
have qualified until their respective
successors are selected, have qualified
and are appointed. The consecutive
terms of office of grower, handler and
public members and alternate members
shall be limited to two 3-year terms,
excluding any initial term lasting less
than 3 years. The term of office of a
member and alternate member for the
same seat shall be the same. If this part
becomes effective on a date such that
the initial fiscal period is less than six
months in duration, then the tolling of
time for purposes of this subsection
shall not begin until the beginning of
the first 12-month fiscal period.

§930.23 Nomination and election.

(a) Forms and ballots. Nomination
and election of initial and successor
members and alternate members of the
Board shall be conducted through
petition forms and election ballots
distributed to all eligible growers and
handlers via the U.S. Postal Service or
other means, as determined by the
Secretary. Similar petition forms and
election ballots shall be used for both

members and alternate members and
any requirements for election of a
member shall apply to the election of an
alternate.

(b) Nomination:

() In order for the name of a grower
nominee to appear on an election ballot,
the nominee’s name must be submitted
with a petition form, to be supplied by
the Secretary or the Board, which,
except in District 8, contains at least five
signatures of growers, other than the
nominee, from the nominee’s district
who are eligible to vote in the
referendum. Grower petition forms in
District 8 must be signed by only two
growers, other than the nominee, from
the nominee’s district.

(2) In order for the name of a handler
nominee to appear on an election ballot,
the nominee’s name must be submitted
with a petition form, to be supplied by
the Secretary or the Board, which
contains the signature of at least one
handler, other than the nominee, from
the nominee’s district who is eligible to
vote in the referendum. The
requirement that the petition form be
signed by a handler other than the
nominee shall not apply in any District
where less than two handlers are
eligible to vote.

(3) Only growers, including duly
authorized officers or employees of
growers, who are eligible to serve as
grower members of the Board shall
participate in the nomination of grower
members and alternate grower members
of the Board. No grower shall participate
in the submission of nominees in more
than one district during any fiscal
period. If a grower produces cherries in
more than one district, that grower may
select in which district he or she wishes
to participate in the nominations and
election process and shall notify the
Secretary or the Board of such selection.
A grower may not participate in the
nomination process in one district and
the election process in a second district
in the same election cycle.

(4) Only handlers, including duly
authorized officers or employees of
handlers, who are eligible to serve as
handler members of the Board shall
participate in the nomination of handler
members and alternate handler
members of the Board. No handler shall
participate in the selection of nominees
in more than one district during any
fiscal period. If a handler handles
cherries in more than one district, that
handler may select in which district he
or she wishes to participate in the
nominations and election process and
shall notify the Secretary or the Board
of such selection. A handler may not
participate in the nominations process
in one district and the elections process
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in a second district in the same election
cycle. If a person is a grower and a
grower-handler only because some or all
of his or her cherries were custom
packed, but he or she does not own or
lease and operate a processing facility,
such person may vote only as a grower.

(5) In Districts 5, 6, 8 and 9, both
growers and handlers may be nominated
for the district’s Board seat. Grower and
handler nominations must follow the
petition procedures outlined in
paragraphs (b)(1) and (b)(2) of this
section.

(6) All eligible growers and handlers
in all districts may submit the names of
the nominees for the public member and
alternate public member of the Board.

(7) After the appointment of the initial
Board, the Secretary or the Board shall
announce at least 180 days in advance
when a Board member’s term is expiring
and shall solicit nominations for that
position in the manner described in this
section. Nominations for such position
should be submitted to the Secretary or
the Board not less than 120 days prior
to the expiration of such term.

(c) Election:

(1) After receiving nominations, the
Secretary or the Board shall distribute
ballots via the U.S. Postal Service or
other means, as determined by the
Secretary, to all eligible growers and
handlers containing the names of the
nominees by district for the respective
seats on the Board, excluding the public
voting member seat. The ballots will
clearly indicate that growers and
handlers may only rank or otherwise
vote for nominees in their own district.

(2) Except as provided in paragraph
(c)(4) of this section, only growers,
including duly authorized officers or
employees of growers, who are eligible
to serve as grower members of the Board
shall participate in the election of
grower members and alternate grower
members of the Board. No grower shall
participate in the election of Board
members in more than one district
during any fiscal period. If a grower
produces cherries in more than one
district, the grower must vote in the
same district in which he or she chose
to participate in the nominations
process under paragraph (b)(3) of this
section. However, if the grower did not
participate in the nominations process,
he or she may select in which district
he or she wishes to vote and shall notify
the Secretary or the Board of such
selection.

(3) Except as provided in paragraph
(c)(4) of this section, only handlers,
including duly authorized officers or
employees of handlers, who are eligible
to serve as handler members of the
Board shall participate in the election of

handler members and alternate handler
members of the Board. No handler shall
participate in the election of Board
members in more than one district
during any fiscal period. If a handler
does handle cherries in more than one
district, he or she must vote in the same
district in which the handler elected to
participate in the nominations process
under paragraph (b)(4) of this section.
However, if a handler did not
participate in the nominations process,
that handler may select in which district
he or she chooses to vote and shall
notify the Secretary or the Board of such
selection. If a person is a grower and a
grower-handler only because some or all
of his or her cherries were custom
packed, but he or she does not own or
lease and operate a processing facility,
such person may vote only as a grower.

(4) In Districts 5, 6, 8 and 9, growers
and handlers may vote for either the
grower or handler nominee(s) for the
single seat allocated to those districts.

(d) The members of the Board
appointed by the Secretary pursuant to
§930.24 shall, at the first meeting and
whenever necessary thereafter, by at
least a two-thirds vote of the entire
Board, select individuals to serve as the
public member and alternate public
member of the Board from the list of
nominees received from growers and
handlers pursuant to paragraph (b) of
this section or from other persons
nominated by the Board. The persons
selected shall be subject to appointment
by the Secretary under § 930.24.

(e) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

§930.24 Appointment.

The selection of nominees made
pursuant to elections conducted under
§930.23(c) shall be submitted to the
Secretary in a format which indicates
the nominees by district, with the
nominee receiving the highest number
of votes at the top and the number of
votes received being clearly indicated.
The Secretary shall appoint from those
nominees or from other qualified
individuals, the grower and handler
members of the Board and an alternate
for each such member on the basis of
the representation provided for in
§930.20 or as provided for in any
reapportionment or reestablishment
undertaken pursuant to §930.21. The
public member and alternate public
member are nominated by the Board
pursuant to § 930.23(d) and shall also be
subject to appointment by the Secretary.
The Secretary shall appoint from
nominees by the Board or from other

qualified individuals the public member
and the alternate public member.

§930.25 Failure to nominate.

If nominations are not made within
the time and in the manner prescribed
in §930.23, the Secretary may, without
regard to nominations, select the
members and alternate members of the
Board on the basis of the representation
provided for in 8 930.20 or as provided
for in any reapportionment or
reestablishment undertaken pursuant to
§930.21.

§930.26 Acceptance.

Each person to be appointed by the
Secretary as a member or as an alternate
member of the Board shall, prior to such
appointment, qualify by advising the
Secretary that he/she agrees to serve in
the position for which nominated for
selection.

§930.27 Vacancies.

To fill any vacancy occasioned by the
failure of any person appointed as a
member or as an alternate member of
the Board to qualify, or in the event of
the death, removal, resignation, or
disqualification of any member or
alternate member of the Board, a
successor for the unexpired term of such
member or alternate member of the
Board shall be appointed by the
Secretary from the most recent list of
nominations for the Board made by
growers and handlers, from nominations
made by the Board, or from other
qualified individuals. Any nominations
made by the Board to fill a vacancy
must be received by the Secretary
within 90 days of the effective date of
the vacancy. Board members wishing to
resign from the Board must do so in
writing to the Secretary.

§930.28 Alternate members.

An alternate member of the Board,
during the absence of the member for
whom that member serves as an
alternate, shall act in the place and
stead of such member and perform such
other duties as assigned. However, if a
member is in attendance at a meeting of
the Board, an alternate member may not
act in the place and stead of such
member. In the event of the death,
removal, resignation, or disqualification
of a member, the alternate shall act for
the member until a successor for such
member is appointed and has qualified.

§930.29 Eligibility for membership on
Cherry Industry Administrative Board.

(a) Each grower member and each
grower alternate member of the Board
shall be a grower, or an officer or
employee of a grower, in the district for
which nominated or appointed.



49946 Federal Register / Vol. 61,

No. 186 / Tuesday, September 24, 1996 / Rules and Regulations

(b) Each handler member and each
handler alternate member of the Board
shall be a handler, or an officer or
employee of a handler, who owns, or
leases, and operates a cherry processing
facility in the district for which
nominated or appointed.

(c) The public member and alternate
public member of the Board shall be
prohibited from having any financial
interest in the cherry industry and shall
possess such additional qualifications as
may be established by regulation.

§930.30 Powers.

The Board shall have the following
powvers:

(a) To administer this part in
accordance with its terms and
provisions;

(b) To make rules and regulations to
effectuate the terms and provisions of
this part;

(c) To receive, investigate, and report
to the Secretary complaints of violations
of this part; and

(d) To recommend to the Secretary
amendments to this part.

§930.31 Duties.

The Board shall have, among others,
the following duties:

(a) To select such officers, including
a chairperson and vice-chairperson, as
may be necessary, and to define the
duties of such officers and the duties of
the chairperson and the vice-
chairperson;

(b) To employ or contract with such
persons or agents as the Board deems
necessary and to determine the duties
and compensation of such persons or
agents;

(c) To select such committees and
subcommittees as may be necessary;

(d) To adopt bylaws and to adopt such
rules for the conduct of its business as
it may deem advisable;

(e) To submit to the Secretary a
budget for each fiscal period, prior to
the beginning of such period, including
a report explaining the items appearing
therein and a recommendation as to the
rates of assessments for such period;

(f) To keep minutes, books, and
records which will reflect all of the acts
and transactions of the Board and which
shall be subject to examination by the
Secretary;

(9) To prepare periodic statements of
the financial operations of the Board
and to make copies of each statement
available to growers and handlers for
examination at the office of the Board;

(h) To cause its financial statements to
be audited by a certified public
accountant at least once each fiscal year
and at such times as the Secretary may
request. Such audit shall include an

examination of the receipt of
assessments and the disbursement of all
funds. The Board shall provide the
Secretary with a copy of all audits and
shall make copies of such audits, after
the removal of any confidential
individual grower or handler
information that may be contained in
them, available to growers and handlers
for examination at the offices of the
Board;

(i) To act as intermediary between the
Secretary and any grower or handler
with respect to the operations of this
part;

(J) To investigate and assemble data
on the growing, handling, and
marketing conditions with respect to
cherries;

(k) To apprise the Secretary of all
Board meetings in a timely manner;

() To submit to the Secretary such
available information as the Secretary
may request;

(m) To investigate compliance with
the provisions of this part;

(n) To develop and submit an annual
marketing policy for approval by the
Secretary containing the optimum
supply of cherries for the crop year
established pursuant to § 930.50 and
recommending such action(s) necessary
to achieve such optimum supply;

(o) To implement volume regulations
established under § 930.50 and issued
by the Secretary under §930.51,
including the release of any inventory
reserves;

(p) To provide thorough
communication to growers and handlers
regarding the activities of the Board and
to respond to industry inquiries about
Board activities;

(q) To oversee the collection of
assessments levied under this part;

(r) To enter into contracts or
agreements with such persons and
organizations as the Board may approve
for the development and conduct of
activities, including research and
promotion activities, authorized under
this part or for the provision of services
required by this part and for the
payment of the cost thereof with funds
collected through assessments pursuant
to §930.41 and income from such
assessments. Contracts or agreements for
any plan or project shall provide that:

(1) The contractors shall develop and
submit to the Board a plan or project
together with a budget(s) which shall
show the estimated cost to be incurred
for such plan or project;

(2) Any contract or agreement for a
plan or project and any plan or project
adopted by the Board shall only become
effective upon approval by the
Secretary; and

(3) Every such contracting party shall
keep accurate records of all of its
transactions and make periodic reports
to the Board of activities conducted and
an accounting for funds received and
expended, and such other reports as the
Secretary or the Board may require. The
Secretary or employees of the Board
may audit periodically the records of
the contracting party;

(s) Pending disbursement consistent
with its budget, to invest, with the
approval of the Secretary, and in
accordance with applicable
Departmental policies, funds collected
through assessments authorized under
§930.41 and income from such
assessments;

(t) To establish standards or grade
requirements for cherries for frozen and
canned cherry products, subject to the
approval of the Secretary;

(u) To borrow such funds, subject to
the approval of the Secretary and not to
exceed the expected expenses of one
fiscal year, as are necessary for
administering its responsibilities and
obligations under this part; and

(v) To establish, with the approval of
the Secretary, such rules and procedures
relative to administration of this subpart
as may be consistent with the provisions
contained in this subpart and as may be
necessary to accomplish the purposes of
the Act and the efficient administration
of this subpart.

§930.32 Procedure.

(a) Twelve members of the Board,
including alternates acting for absent
members, shall constitute a quorum. For
any action of the Board to pass, at least
two-thirds of the entire Board must vote
in support of such action.

(b) The Board may provide through its
own rules and regulations, subject to
approval by the Secretary, for
simultaneous meetings of groups of its
members assembled at different
locations and for votes to be conducted
by telephone or other means of
communication. Votes so cast shall be
promptly confirmed in writing.

(c) All meetings of the Board are open
to the public, although the Board may
hold portions of meetings in executive
session for the consideration of certain
business. The Board will establish, with
the approval of the Secretary, a means
of advanced notification of growers and
handlers of Board meetings.

§930.33 Expenses and compensation.
Except for the public member and
alternate public member who shall
receive such compensation as the Board
may establish and the Secretary may
approve, the members of the Board, and
alternates when acting as members,



Federal Register / Vol. 61,

No. 186 / Tuesday, September 24, 1996 / Rules and Regulations 49947

shall serve without compensation but
shall be reimbursed for necessary and
reasonable expenses, as approved by the
Board, incurred by them in the
performance of their duties under this
part. The Board at its discretion may
request the attendance of one or more
alternates at any or all meetings,
notwithstanding the expected or actual
presence of the respective member(s),
and may pay the expenses of such
alternates.

Expenses and Assessments

§930.40 Expenses.

The Board is authorized to incur such
expenses as the Secretary finds are
reasonable and likely to be incurred for
its maintenance and functioning and to
enable it to exercise its powers and
perform its duties in accordance with
the provisions of this part. The funds to
cover such expenses shall be acquired
by the levying of assessments as
provided in §930.41.

§930.41 Assessments.

(a) An assessment may be levied upon
handlers annually under this part to
cover the administrative costs of the
Board, costs of inspection, and any
research, development and promotion
activities initiated by the Board under
§930.48.

(b) Each part of an assessment
intended to cover the costs of each
activity in paragraph (a) of this section,
must be identified and approved by the
Board and the Secretary, and any
notification or other statement regarding
assessments provided to handlers must
contain such information.

(c) As a pro rata share of the
administrative, inspection, research,
development, and promotion expenses
which the Secretary finds reasonable
and likely to be incurred by the Board
during a fiscal period, each handler
shall pay to the Board assessments on
all cherries handled, as the handler
thereof, during such period: Provided, a
handler shall be exempt from any
assessment on the tonnage of handled
cherries that are diverted according to
§930.59 which includes cherries
represented by grower diversion
certificates issued pursuant to
§930.58(b) and acquired by handlers
and those cherries devoted to exempt
uses under §930.62.

(d) The Secretary, after consideration
of the recommendation of the Board,
shall fix the rate of assessment to be
paid by each handler during the fiscal
period in an amount designed to secure
sufficient funds to cover the expenses
which may be approved and incurred
during such period or subsequent
period as provided in paragraph (c) of

this section. At any time during or after
the fiscal period, the Secretary may
increase the rate of assessment in order
to secure sufficient funds to cover any
later finding by the Secretary relative to
the expenses which may be incurred.
Such increase shall be applied to all
cherries handled during the applicable
fiscal period. In order to provide funds
for the administration of the provisions
of this part during the first part of a
fiscal period before sufficient operating
income is available from assessments,
the Board may accept the payment of
assessments in advance, and may
borrow money for such purposes.

(e) Assessments not paid within a
time prescribed by the Board may be
made subject to interest or late payment
charges, or both. The period of time, rate
of interest, and late payment charge will
be as recommended by the Board and
approved by the Secretary: Provided,
That when interest or late payment
charges are in effect, they shall be
applied to all assessments not paid
within the prescribed period of time.

(F) Assessments will be calculated on
the basis of pounds of cherries handled:
Provided, That the formula adopted by
the Board and approved by the
Secretary for determining the rate of
assessment will compensate for
differences in the number of pounds of
cherries utilized for various cherry
products and the relative market values
of such cherry products.

(9) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

§930.42 Accounting.

(a) If, at the end of a fiscal period, the
assessments collected are in excess of
expenses incurred, the Board, with the
approval of the Secretary, may carry
over all or any portion of such excess
into subsequent fiscal periods as a
reserve. Such reserve funds may be used
to cover any expenses authorized by this
part, and to cover necessary expenses of
liquidation in the event of termination
of this part. If any such excess is not
retained in a reserve, it shall be
refunded proportionately to the
handlers from whom the excess was
collected. Without an additional reserve
level approved by the Secretary, the
amount held in reserve may not exceed
approximately one year’s operational
expenses. Upon termination of this part,
any funds not required to defray the
necessary expenses of liquidation shall
be disposed of in such a manner as the
Secretary may determine to be
appropriate: Provided, That to the extent
practicable, such funds shall be

returned pro rata to the persons from
whom such funds were collected.

(b) All funds received by the Board
pursuant to the provisions of this part
shall be used solely for the purpose
specified in this part and shall be
accounted for in the manner provided in
this part. The Secretary may at any time
require the Board and its members to
account for all receipts and
disbursements.

Quality Control

§930.44 Quality Control.

(a) Quality standards. The Board may
establish, with the approval of the
Secretary, such minimum quality and
inspection requirements applicable to
cherries as will contribute to orderly
marketing or be in the public interest. If
such requirements are adopted, no
handler shall process cherries into
manufactured products or sell
manufactured products in the current of
commerce unless such cherries and/or
such cherries used in the manufacture
of products meet the applicable
requirements as evidenced by
certification acceptable to the Board.
The Board, with the approval of the
Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

(b) Inspection and certification.
Whenever the handling of any cherries
requires inspection pursuant to this
part, each handler who handles cherries
shall cause such cherries to be inspected
by the appropriate division of USDA,
and certified by it as meeting the
applicable requirements of such
regulation: Provided, That inspection
and certification shall be required for
cherries which previously have been so
inspected and certified only if such
cherries have been regraded, resorted,
repackaged, or in any other way further
prepared for market. Promptly after
inspection and certification, each such
handler shall submit, or cause to be
submitted, to the Board a copy of the
certificate of inspection issued with
respect to such cherries.

Research, Market Development and
Promotion

§930.48 Research, market mevelopment
and promotion.

The Board, with the approval of the
Secretary, may establish or provide for
the establishment of production and
processing research, market research
and development, and/or promotional
activities, including paid advertising,
designed to assist, improve or promote
the efficient production and processing,
marketing, distribution, and
consumption of cherries subject to this
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part. The expense of such projects shall
be paid from funds collected pursuant
to this part and the income from such
funds.

Regulations
§930.50 Marketing policy.

(a) Optimum Supply. On or about July
1 of each crop year, the Board shall hold
a meeting to review sales data,
inventory data, current crop forecasts
and market conditions in order to
establish an optimum supply level for
the crop year. The optimum supply
volume shall be calculated as 100
percent of the average sales of the prior
three years to which shall be added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as the Board, with the approval
of the Secretary may establish. This
optimum supply volume shall be
announced by the Board in accordance
with paragraph (h) of this section.

(b) Preliminary percentages. On or
about July 1 of each crop year, the Board
shall establish a preliminary free market
tonnage percentage which shall be
calculated as follows: From the
optimum supply computed in paragraph
(a) of this section, the Board shall
deduct the carryin inventory to
determine the tonnage requirements
(adjusted to a raw fruit equivalent) for
the current crop year which will be
subtracted by the current year USDA
crop forecast. If the resulting number is
positive, this would represent the
estimated over-production which would
need to be the restricted percentage
tonnage. This restricted percentage
tonnage would then be divided by the
sum of the USDA crop forecast for the
regulated districts to obtain the
percentages for the regulated districts.
The Board shall establish a preliminary
restricted percentage equal to the
qguotient, rounded to the nearest whole
number, with the compliment being the
preliminary free tonnage percentage. If
subtracting the current crop year
requirement, computed in the first
sentence from the current USDA crop
forecast, results in a negative number,
the Board shall establish a preliminary
free tonnage of 100 percent with a
preliminary restricted percentage of
zero. The Board shall announce these
preliminary percentages in accordance
with paragraph (h) of this section.

(c) Interim percentages. Between July
1 and September 15 of each crop year,
the Board may modify the preliminary
free market tonnage and restricted
percentages to adjust to the actual pack
occurring in the industry. The Board
shall announce any interim percentages

in accordance with paragraph (h) of this
section.

(d) Final percentages. No later than
September 15 of each crop year, the
Board shall review actual production
during the current crop year and make
such adjustments as are necessary
between free and restricted tonnage to
achieve the optimum supply and
recommend such final free market
tonnage and restricted percentages to
the Secretary and announce them in
accordance with paragraph (h) of this
section. The difference between any
final free market tonnage percentage
designated by the Secretary and 100
percent shall be the final restricted
percentage. With its recommendation,
the Board shall report on its
consideration of the factors in paragraph
(e) of this section.

(e) Factors. When computing
preliminary and interim percentages, or
determining final percentages for
recommendation to the Secretary, the
Board shall give consideration to the
following factors:

(1) The estimated total production of
cherries;

(2) The estimated size of the crop to
be handled;

(3) The expected general quality of
such cherry production;

(4) The expected carryover as of July
1 of canned and frozen cherries and
other cherry products;

(5) The expected demand conditions
for cherries in different market
segments;

(6) Supplies of competing
commodities;

(7) An analysis of economic factors
having a bearing on the marketing of
cherries;

(8) The estimated tonnage held by
handlers in primary or secondary
inventory reserves; and

(9) Any estimated release of primary
or secondary inventory reserve cherries
during the crop year.

(f) Modification. In the event the
Board subsequently deems it advisable
to modify its marketing policy, because
of national emergency, crop failure, or
other major change in economic
conditions, it shall hold a meeting for
that purpose, and file a report thereof
with the Secretary within 5 days
(exclusive of Saturdays, Sundays, and
holidays) after the holding of such
meeting, which report shall show the
Board’s recommended modification and
the basis therefor.

(9) Reserve tonnage to sell as free
tonnage. In addition, the Board shall
make available tonnage equivalent to an
additional 10 percent, if available, of the
average sales of the prior 3 years for
market expansion. Handlers can

determine if they need the additional
tonnage and inform the Board so that
reserve cherries may be released to
them. Handlers not desiring the
additional tonnage would not have it
released to them.

(h) Publicity. The Board shall
promptly give reasonable publicity to
growers and handlers of each meeting to
consider a marketing policy or any
modification thereof, and each such
meeting shall be open to them and to
the public. Similar publicity shall be
given to growers and handlers of each
marketing policy report or modification
thereof, filed with the Secretary and of
the Secretary’s action thereon. Copies of
all marketing policy reports shall be
maintained in the office of the Board,
where they shall be made available for
examination. The Board shall notify
handlers, and give reasonable publicity
to growers, of its computation of the
optimum supply, preliminary
percentages, and interim percentages
and shall notify handlers of the
Secretary’s action on final percentages
by registered or certified mail.

(i) Restricted Percentages. Restricted
percentage requirements established
under paragraphs (b), (c) or (d) of this
section may be fulfilled by handlers by
either establishing an inventory reserve
in accordance with §930.55 or §930.57
or by diversion of product in accordance
with §930.59. In years where required,
the Board shall establish a maximum
percentage of the restricted quantity
which may be established as a primary
inventory reserve such that the total
primary inventory reserve does not
exceed 50 million pounds. Handlers
will be permitted to divert (at plant or
with grower-diversion certificates) as
much of the restricted percentage
requirement as they deem appropriate,
but may not establish a primary
inventory reserve in excess of the
percentage established by the Board for
restricted cherries. In the event handlers
wish to establish inventory reserve in
excess of this amount, they may do so,
in which case it will be classified as a
secondary inventory reserve and will be
regulated accordingly.

(j) Inventory Reserve Release. In years
when inventory reserve cherries are
available and when the expected
availability of cherries from the current
crop plus expected carryin inventory
does not fulfill the optimum supply, the
Board shall release not later than
November 1st of the current crop year
such volume from the inventory reserve
as will satisfy the optimum supply.

(k) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.
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§930.51 Issuance of volume regulations.

(a) Whenever the Secretary finds,
from the recommendation and
supporting information supplied by the
Board, that to designate final free market
tonnage and restricted percentages for
any cherries acquired by handlers
during the crop year will tend to
effectuate the declared policy of the Act,
the Secretary shall designate such
percentages. Such regulation
designating such percentage shall fix the
free market tonnage and restricted
percentages, totaling 100 percent, which
shall be applied in accordance with this
section, §930.55, §930.57 and §930.59
to cherries grown in regulated districts,
as determined under §930.52, and
handled during such fiscal period.

(b) The Board shall be informed
immediately of any such regulation
issued by the Secretary, and the Board
shall promptly give notice thereof to
handlers.

(c) That portion of a handler’s cherries
that are restricted percentage cherries is
the product of the restricted percentage
imposed under paragraph (a) of this
section multiplied by the tonnage of
cherries, originating in a regulated
district, handled, including those
diverted according to § 930.59, by that
handler in that fiscal year. Therefore,
while diverted cherries, including those
represented by grower diversion
certificates, may be exempt from
assessment under §930.41, they must be
counted when computing restricted
percentage requirements.

(d) The Board, with the approval of
the Secretary, shall develop rules and
regulations which shall provide
guidelines for handlers in complying
with any restricted tonnage
requirements, including, but not limited
to, a grace period of at least 30 days to
segregate and appropriately document
any tonnage they wish to place in the
inventory reserve and to assemble any
applicable diversion certificates.

§930.52 Establishment of districts subject
to volume regulations.

(a) Upon adoption of this part, the
districts in which handlers shall be
subject to any volume regulations
implemented in accordance with this
part shall be those districts in which the
average annual production of cherries
over the prior three years has exceeded
15 million pounds. Handlers in districts
not meeting the 15 million pound
requirement at the time of order
promulgation shall become subject to
volume regulation implemented in
accordance with this part in the crop
year that follows any three-year period
in which the 15 million pound average

production requirement is exceeded in
that district.

(b) Handlers in districts which are not
subject to volume regulation would only
be so regulated to the extent that they
handled cherries which were grown in
a district subject to regulation as
specified in paragraph (a) of this
section. In such a case, the handler must
place in inventory reserve pursuant to
§930.55 or §930.57 or divert pursuant
to §930.59 the required restricted
percentage of the crop originating in the
regulated district.

(c) Handlers in districts not meeting
the production requirement described in
paragraph (a) of this section in a given
year would not be subject to volume
regulation in the next crop year.

(d) Any district producing a crop
which is less than 50 percent of the
average annual processed production in
that district in the previous five years
would be exempt from any volume
regulation if, in that year, a restricted
percentage is established.

(e) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

§930.53 Modification, suspension, or
termination of regulations.

(a) In the event the Board at any time
finds that, by reason of changed
conditions, any regulations issued
pursuant to 88 930.44 or 930.51 should
be modified, suspended, or terminated,
it shall so recommend to the Secretary.

(b) Whenever the Secretary finds,
from the recommendations and
information submitted by the Board or
from other available information, that a
regulation issued pursuant to 8§ 930.44
or 930.51 should be modified,
suspended or terminated with respect to
any or all shipments of cherries in order
to effectuate the declared policy of the
Act, the Secretary shall modify,
suspend, or terminate such regulation.

§930.54 Prohibition on the use or
disposition of inventory reserve cherries.

(a) Release of primary and secondary
inventory reserve cherries. Except as
provided in 8 930.50 and paragraph (b)
of this section, cherries that are placed
in inventory reserve pursuant to the
requirements of § 930.50, § 930.51,
§930.55, or §930.57 shall not be used
or disposed of by any handler or any
other person: Provided, That if the
Board determines that the total available
supplies for use in normal commercial
outlets do not at least equal the amount,
as estimated by the Board, needed to
meet the demand in such outlets, the
Board shall recommend to the Secretary
and provide such justification that,

during such period as may be
recommended by the Board and
approved by the Secretary, a portion or
all of the primary and/or secondary
inventory reserve cherries shall be
released for such use.

(b) Reserved.

§930.55 Primary inventory reserves.

(a) Whenever the Secretary has fixed
the free market tonnage and restricted
percentages for any fiscal period, as
provided for in 8 930.51(a), each handler
in a regulated district shall place in his
or her primary inventory reserve for
such period, at such time, and in such
manner, as the Board may prescribe, or
otherwise divert, according to § 930.59,
a portion of the cherries acquired during
such period.

(b) The form of the cherries, frozen,
canned in any form, dried, or
concentrated juice, placed in the
primary inventory reserve is at the
option of the handler. Except as may be
limited by §930.50(i) or as may be
permitted pursuant to § 930.59 and
§930.62, such inventory reserve portion
shall be equal to the sum of the products
obtained by multiplying the weight or
volume of the cherries in each lot of
cherries acquired during the fiscal
period by the then effective restricted
percentage fixed by the Secretary:
Provided, That in converting cherries in
each lot to the form chosen by the
handler, the inventory reserve
obligations shall be adjusted in
accordance with uniform rules adopted
by the Board in terms of raw fruit
equivalent.

(c) Inventory reserve cherries shall
meet such standards of grade, quality, or
condition as the Board, with the
approval of the Secretary, may establish.
All such cherries shall be inspected by
USDA. A certificate of such inspection
shall be issued which shall show,
among other things, the name and
address of the handler, the number and
type of containers in the lot, the grade
of the product, the location where the
lot is stored, identification marks (can
codes or lot stamp), and a certification
that the cherries meet the prescribed
standards. Promptly after inspection
and certification, each such handler
shall submit, or cause to be submitted,
to the Board, at the place designated by
the Board, a copy of the certificate of
inspection issued with respect to such
cherries.

(d) Handlers shall be compensated for
inspection costs incurred on cherries
placed in the primary inventory reserve.
All reporting of cherries placed in,
rotated in and out, or released from an
inventory reserve shall be in accordance
with rules and procedures established
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by the Board, with the approval of the
Secretary. The Board could, with the
approval of the Secretary, also limit the
number of inspections of reserve
cherries being rotated into inventory
reserves for which the Board would be
financially liable.

(e) Except as provided in §930.54,
handlers may not sell inventory reserve
cherries prior to their official release by
the Board. Handlers may rotate cherries
in their inventory reserves with prior
notification to the Board. All cherries
rotated into the inventory reserve must
meet the applicable inspection
requirements.

§930.56 Off-premise inventory reserve.
Any handler may, upon natification
to the Board, arrange to hold inventory
reserve, of his or her own production or
which was purchased, on the premises
of another handler or in an approved
commercial storage facility in the same
manner as though the inventory reserve
were on the handler’s own premises.

§930.57 Secondary inventory reserve.

(a) In the event the inventory reserve
established under § 930.55 of this part is
at its maximum volume, and the Board
has announced, in accordance with
§930.50, that volume regulation will be
necessary to maintain an orderly supply
of quality cherries for the market,
handlers in a regulated district may
elect to place in a secondary inventory
reserve all or a portion of the cherries
the volume regulation would otherwise
require them to divert in accordance
with §930.59.

(b) Should any handler in a regulated
district exercise his or her right to
establish a secondary inventory reserve
under paragraph (a) of this section, all
costs of maintaining that reserve, as well
as inspection costs, will be the
responsibility of the individual handler.

(c) The secondary inventory reserve
shall be established in accordance with
88 930.55 (b) and (c) and such other
rules and regulations which the Board,
with the approval of the Secretary, may
establish.

(d) The Board shall retain control over
the release of any cherries from the
secondary inventory reserve. No
cherries may be released from the
secondary reserve until all cherries in
any primary inventory reserve
established under § 930.55 have been
released. Any release of the secondary
inventory reserve shall be in accordance
with the annual marketing policy and
with §930.54.

§930.58 Grower diversion privilege.

(a) In general. Any grower may
voluntarily elect to divert, in accordance

with the provisions of this section, all
or a portion of the cherries which
otherwise, upon delivery to a handler,
would become restricted percentage
cherries. Upon such diversion and
compliance with the provisions of this
section, the Board shall issue to the
diverting grower a grower diversion
certificate which such grower may
deliver to a handler, as though there
were actual harvested cherries.

(b) Eligible diversion. Grower
diversion certificates shall be issued to
growers only if the cherries are diverted
in accordance with the following terms
and conditions or such other terms and
conditions that the Board, with the
approval of the Secretary, may establish.
Diversion may take such of the
following forms which the Board, with
the approval of the Secretary, may
designate: uses exempt under § 930.62;
nonhuman food uses; or other uses,
including diversion by leaving such
cherries unharvested.

(c) Application/mapping. The Board,
with the approval of the Secretary, shall
develop rules and regulations providing
for the diversion of cherries by growers.
Such regulations may include, among
other things:

(1) The form and content of
applications and agreements relating to
the diversion, including provisions for
supervision and compensation; and

(2) Provisions for mapping areas in
which cherries will be left unharvested.

(d) Diversion certificate. If the Board
approves the application it shall so
notify the applicant and conduct such
supervision of the applicant’s diversion
of cherries as may be necessary to assure
that the cherries have been diverted.
After the diversion has been
accomplished, the Board shall issue to
the diverting grower a diversion
certificate stating the weight of cherries
diverted. Where diversion is carried out
by leaving the cherries unharvested, the
Board shall estimate the weight of
cherries diverted on the basis of such
uniform rule prescribed in rules and
regulations as the Board, with the
approval of the Secretary, may
recommend to implement this section.

§930.59 Handler diversion privilege.

(a) In general. Handlers handling
cherries harvested in a regulated district
may fulfill any restricted percentage
requirement in full or in part by
voluntarily diverting cherries or cherry
products in a program approved by the
Board, rather than placing cherries in an
inventory reserve. Upon such diversion
and compliance with the provisions of
this section, the Board shall issue to the
diverting handler a handler diversion
certificate which shall satisfy any

restricted percentage or diversion
requirement to the extent of the Board
or Department inspected weight of the
cherries diverted.

(b) Eligible diversion. Handler
diversion certificates shall be issued to
handlers only if the cherries are
diverted in accordance with the
following terms and conditions or such
other terms and conditions that the
Board, with the approval of the
Secretary, may establish. Such diversion
may take place in any of the following
forms which the Board, with the
approval of the Secretary, may
designate: uses exempt under § 930.62;
contribution to a Board approved food
bank or other approved charitable
organization; acquisition of grower
diversion certificates that have been
issued in accordance with §930.58; or
other uses, including diversion by
destruction of the cherries at the
handler’s facilities: Provided, That
diversion may not be accomplished by
converting cherries into juice or juice
concentrate.

(c) Notification. The handler electing
to divert cherries through means
specified in this section or other
approved means (not including uses
exempt under § 930.62), shall first notify
the Board of such election. Such
notification shall describe in detail the
manner in which the handler proposes
to divert cherries including, if the
diversion is to be by means of
destruction of the cherries, a detailed
description of the means of destruction
and ultimate disposition of the cherries.
It shall also contain an agreement that
the proposed diversion is to be carried
out under the supervision of the Board
and that the cost of such supervision is
to be paid by the handler. Uniform fees
for such supervision shall be established
by the Board, pursuant to rules and
regulations approved by the Secretary.

(d) Application. The handler electing
to divert cherries by utilizing an
exemption under § 930.62 shall first
apply to the Board for approval of such
diversion; no diversion should take
place prior to such approval. Such
application shall describe in detail the
uses to which the diverted cherries will
be put. It shall also contain an
agreement that the proposed diversion
is to be carried out under the
supervision of the Board and that the
cost of such supervision is to be paid by
the applicant. The Board shall notify the
applicant of the Board’s approval or
disapproval of the submitted
application.

(e) Diversion certificate. The Board
shall conduct such supervision of the
handler’s diversion of cherries under
paragraph (c) or under paragraph (d) of
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this section as may be necessary to
assure that the cherries are diverted.
After the diversion has been
accomplished, the Board shall issue to
the diverting handler a handler
diversion certificate indicating the
weight of cherries which may be used
to offset any restricted percentage
requirement.

§930.60 Equity holders.

(a) Inventory reserve ownership. The
inventory reserve shall be the sole
responsibility of the handlers who place
products into the inventory reserve. A
handler’s equity in the primary
inventory reserve may be transferred to
another person upon notification to the
Board.

(b) Agreements with growers.
Individual handlers are encouraged to
have written agreements with growers
who deliver their cherries to the handler
as to how any restricted percentage
cherries delivered to the handler will be
handled and what share, if any, the
grower will have in the eventual sale of
any inventory reserve cherries.

(c) Rulemaking authority. The Board,
with the approval of the Secretary, may
adopt rules and regulations necessary
and incidental to the administration of
this section.

930.61 Handler compensation.

Each handler handling cherries from
a regulated district that is subject to
volume regulations shall be
compensated by the Board for
inspection relating to the primary
inventory reserve as the Board may
deem to be appropriate. The Board, with
the approval of the Secretary, may
establish such rules and regulations as
are necessary and incidental to the
administration of this section.

§930.62 Exemptions.

The Board, with the approval of the
Secretary, may exempt from the
provisions of §930.41, § 940.44,
§930.51, §930.53, and § 930.55 through
§930.57 cherries: Diverted in
accordance with 8§ 930.59; used for new
product and new market development;
used for experimental purposes or for
any other use designated by the Board,
including cherries processed into
products for markets for which less than
5 percent of the preceding 5-year
average production of cherries were
utilized. The Board, with the approval
of the Secretary, shall prescribe such
rules, regulations, and safeguards as it
may deem necessary to ensure that
cherries handled under the provisions
of this section are handled only as
authorized.

§930.63 Deferment of restricted
obligation.

(a) Bonding. The Board, with the
approval of the Secretary, may require
handlers to secure bonds on deferred
inventory reserve tonnage. Handlers
may, in order to comply with the
requirements of 8§ 930.50 and 930.51
and regulations issued thereunder,
secure bonds on restricted percentage
cherries to temporarily defer the date
that inventory reserve cherries must be
held to any date requested by the
handler. This date shall be not later than
60 days prior to the end of that crop
year. Such deferment shall be
conditioned upon the voluntary
execution and delivery by the handler to
the Board of a written undertaking
within thirty (30) days after the
Secretary announces the final restricted
percentage under 8 930.51. Such written
undertaking shall be secured by a bond
or bonds with a surety or sureties
acceptable to the Board that on or prior
to the acceptable deferred date the
handler will have fully satisfied the
restricted percentage amount required
by §930.51.

(b) Rulemaking authority. The Board,
with the approval of the Secretary, may
adopt rules and regulations necessary
and incidental to the administration of
this section.

Reports and Records

§930.70 Reports.

(a) Weekly production, monthly sales,
and inventory data. Each handler shall,
upon request of the Board, file promptly
with the Board, reports showing weekly
production data; monthly sales and
inventory data; and such other
information, including the volume of
any cherries placed in or released from
a primary or secondary inventory
reserve or diverted, as the Board shall
specify with respect to any cherries
handled by the handler. Such
information may be provided to the
Board members in summary or
aggregated form only without any
reference to the individual sources of
the information.

(b) Other reports. Upon the request of
the Board, with the approval of the
Secretary, each handler shall furnish to
the Board such other information with
respect to the cherries acquired,
handled, stored and disposed of by such
handler as may be necessary to enable
the Board to exercise its powers and
perform its duties under this part.

(c) Protection of proprietary
information. Under no circumstances
shall any information or reports be
made available to the Board members,
or to any person designated by the

Board or by the Secretary, which will
reveal the proprietary information of an
individual handler.

§930.71 Records.

Each handler shall maintain such
records of all cherries acquired,
handled, stored or sold, or otherwise
disposed of as will substantiate the
required reports and as may be
prescribed by the Board. All such
records shall be maintained for not less
than two years after the termination of
the fiscal year in which the transactions
occurred or for such lesser period as the
Board may direct with the approval of
the Secretary.

§930.72 Verification of reports and
records.

For the purpose of assuring
compliance and checking and verifying
the reports filed by handlers, the
Secretary and the Board, through its
duly authorized agents, shall have
access to any premises where applicable
records are maintained, where cherries
are received, stored, or handled, and, at
any time during reasonable business
hours, shall be permitted to inspect
such handlers premises and any and all
records of such handlers with respect to
matters within the purview of this part.

§930.73 Confidential information.

All reports and records furnished or
submitted by handlers to the Board and
its authorized agents which include data
or information constituting a trade
secret or disclosing trade position,
financial condition, or business
operations of the particular handler
from whom received, shall be received
by and at all times kept in the custody
and under the control of one or more
employees of the Board or its agent, who
shall disclose such information to no
person other than the Secretary.

Miscellaneous Provisions

§930.80 Compliance.

Except as provided in this part, no
person may handle cherries, the
handling of which has been prohibited
by the Secretary under this part, and no
person shall handle cherries except in
conformity with the provisions of this
part and the regulations issued
hereunder. No person may handle any
cherries for which a diversion certificate
has been issued other than as provided
in §930.58(b) and § 930.59(b).

§930.81 Right of the Secretary.

Members of the Board (including
successors and alternates), and any
agents, employees, or representatives
thereof, shall be subject to removal or
suspension by the Secretary at any time.
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Each regulation, decision,
determination, or other act of the Board
shall be subject to the Secretary’s
disapproval at any time. Upon such
disapproval, the disapproved action of
the Board shall be deemed null and
void, except as to acts done in reliance
thereon or in accordance therewith prior
to such disapproval by the Secretary.

§930.82 Effective time.

The provisions of this part, and of any
amendment thereto, shall become
effective at such time as the Secretary
may declare, and shall continue in force
until terminated, or suspended.

§930.83 Termination.

(a) The Secretary may, at any time,
terminate any or all of the provisions of
this part by giving at least 1 day’s notice
by means of a press notice or in any
other manner in which the Secretary
may determine.

(b) The Secretary shall terminate or
suspend the operation of any or all of
the provisions of this part whenever the
Secretary finds that such provisions do
not tend to effectuate the declared
policy of the Act.

(c) The Secretary shall terminate the
provisions of this part whenever the
Secretary finds by referendum or
otherwise that such termination is
favored by a majority of the growers and
processors: Provided, That such
majority has, during the current fiscal
year, produced or canned and frozen
more than 50 percent of the volume of
the cherries which were produced or
processed within the production area.
Such termination shall become effective
on the last day of June subsequent to the
announcement thereof by the Secretary.

(d) The Secretary shall conduct a
referendum within the month of March
of every sixth year after the effective
date of this part to ascertain whether
continuation of this part is favored by
the growers and processors. The
Secretary may terminate the provisions
of this part at the end of any fiscal
period in which the Secretary has found
that continuance is not favored by a
majority of growers and processors who,
during a representative period
determined by the Secretary, have been
engaged in the production or processing
of tart cherries in the production area.
Such termination shall be announced on
or before the end of the fiscal period.

(e) The provisions of this part shall,
in any event, terminate whenever the
provisions of the Act authorizing them
cease to be in effect.

§930.84 Proceedings after termination.

(a) Upon the termination of the
provisions of this part, the then

functioning members of the Board shall,
for the purpose of liquidating the affairs
of the Board, continue as trustees of all
the funds and property then in its
possession, or under its control,
including claims for any funds unpaid
or property not delivered at the time of
such termination.

(b) The said trustees shall:

(1) continue in such capacity until
discharged by the Secretary;

(2) from time to time account for all
receipts and disbursements and deliver
all property on hand, together with all
books and records of the Board and of
the trustees, to such person as the
Secretary may direct; and

(3) upon the request of the Secretary,
execute such assignments or other
instruments necessary or appropriate to
vest in such person full title and right
to all of the funds, property, and claims
vested in the Board or in the trustees
pursuant to this part.

(c) Any person to whom funds,
property, and claims have been
transferred or delivered, pursuant to this
section, shall be subject to the same
obligations imposed upon the Board and
upon the trustees.

§930.85 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
part or of any regulation issued
pursuant to this part, or the issuance of
any amendment to either thereof, shall
not:

(a) Affect or waive any right, duty,
obligation, or liability which shall have
risen or which may thereafter arise in
connection with any provision of this
part or any regulation issued
thereunder;

(b) Release or extinguish any violation
of this part or any regulation issued
thereunder;

(c) Affect or impair any rights or
remedies of the Secretary or any other
person with respect to any such
violation.

§930.86 Duration of immunities.

The benefits, privileges, and
immunities conferred upon any person
by virtue of this part shall cease upon
its termination, except with respect to
acts done under and during the
existence of this part.

§930.87 Agents.

The Secretary may, by designation in
writing, name any officer or employee of
the United States, or name any agency
or division in the U.S. Department of
Agriculture, to act as the Secretary’s
agent or representative in connection
with any provisions of this part.

§930.88 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States to
exercise any powers granted by the Act
or otherwise, or, in accordance with
such powers, to act in the premises
whenever such action is deemed
advisable.

§930.89 Personal liability.

No member or alternate member of
the Board and no employee or agent of
the Board shall be held personally
responsible, either individually or
jointly with others, in any way
whatsoever, to any person for errors in
judgment, mistakes, or other acts, either
of commission or omission, as such
member, alternate member, employee,
or agent, except for acts of dishonesty,
willful misconduct, or gross negligence.

§930.90 Separability.

If any provision of this part is
declared invalid or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this part or the
applicability thereof to any other
person, circumstance, or thing shall not
be affected thereby.

§930.91 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by the Secretary.

Dated: September 19, 1996.

Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 96-24505 Filed 9-23-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 955

[Docket No. FV96-955-1 IFR]

Vidalia Onions Grown in Georgia;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes an assessment rate for the
Vidalia Onion Committee (Committee)
under Marketing Order No. 955 for the
1996-97 and subsequent fiscal periods.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of Vidalia
onions grown in Georgia. Authorization
to assess Vidalia onion handlers enables
the Committee to incur expenses that
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are reasonable and necessary to
administer the program.

DATES: Effective on September 15, 1996.
Comments received by October 24,
1996, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456, FAX (202)
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Assistant,
Southeast Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
P.O. Box 2276, Winter Haven, FL
33883-2276, telephone 941-299-4770;
FAX 941-299-5169, or Martha Sue
Clark, Program Assistant, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—720-
9918; FAX 202-720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone 202—-720—
2491; FAX 202-720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 955, both as amended (7
CFR part 955), regulating the handling
of Vidalia onions grown in Georgia,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Vidalia onion handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Vidalia
onions beginning September 15, 1996,
and continuing until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies unless they

present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 250
producers of Vidalia onions in the
production area and approximately 145
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of Vidalia
onion producers and handlers may be
classified as small entities.

The Vidalia onion marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of Vidalia
onions. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment

rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on August 1,
1996, and unanimously recommended
1996-97 expenditures of $370,000 and
an assessment rate of $0.10 per 50-
pound bag or equivalent of Vidalia
onions. In comparison, last year’s
budgeted expenditures were $343,000.
The assessment rate of $0.10 is the same
as last year’s established rate. Major
expenditures recommended by the
Committee for the 1996-97 fiscal period
include $110,000 for marketing, $95,000
for research, $139,000 for program
administration, and $26,000 for
compliance. Budgeted expenses for
these items in 1995-96 were $146,500,
$48,500, $122,600, and $25,400,
respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Vidalia onions. Vidalia
onion shipments for the year are
estimated at 3,614,000 which should
provide $361,400 in assessment income.
The Committee also anticipates
shipments of 70,000 50-pound bags of
previously unassessed Vidalia onions
which have been in storage, which will
yield an additional $7,000 in assessment
income. Income derived from handler
assessments, along with interest income,
will be adequate to cover budgeted
expenses. Funds in the reserve will be
kept within the maximum permitted by
the order.

While this rule will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.
Interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
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consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 199697 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 fiscal period
began on September 15, 1996, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable Vidalia onions handled
during such fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
final rule provides a 30-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 955

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 955 is amended as
follows:

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

1. The authority citation for 7 CFR
part 955 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new undesignated center
heading—Assessment Rates and a new
§955.209 are added to read as follows:

Note: This section will appear in the Code
of Federal Regulations.

Assessment Rates

§955.209 Assessment rate.

On and after September 15, 1996, an
assessment rate of $0.10 per 50-pound
bag or equivalent is established for
Vidalia onions.

Dated: September 17, 1996.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 96-24241 Filed 9-23-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 981

[Docket No. FV96-981-2 FIR]

Almonds Grown in California;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule that
established an assessment rate for the
Almond Board of California (Board)
under Marketing Order No. 981 for the
1996-97 and subsequent crop years. The
Board is responsible for local
administration of the marketing order
which regulates the handling of
almonds grown in California.
Authorization to assess almond
handlers enables the Board to incur
expenses that are reasonable and
necessary to administer the program.

EFFECTIVE DATE: July 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Tershirra Yeager, Marketing Assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2522-S, Washington, DC 20090-6456,
telephone (209) 720-5127, or FAX #
(202) 720-5698; or Kathleen M. Finn,
Marketing Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2522-S, Washington,
DC 20090-6456, telephone (202) 720—
1509 or FAX # (202) 720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,

D.C. 20090-6456; telephone: (202) 720—
2491, Fax# (202) 720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 981 (7 CFR part 981),
regulating the handling of almonds
grown in California. The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601
674), hereinafter referred to as the
“Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California almonds are subject
to assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable almonds
beginning July 1, 1996, and continuing
until amended, suspended or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
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behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 7,000
producers of California almonds under
this marketing order, and approximately
115 handlers. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
California almond producers and
handlers may be classified as small
entities.

The California almond marketing
order provides authority for the Board,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Board are producers and
handlers of California almonds. They
are familiar with the Board’s needs and
with the costs of goods and services in
their local area and are thus in a
position to formulate an appropriate
budget. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have had an opportunity to
participate and provide input.

The Board met on May 10, 1996, and
unanimously recommended 1996-97
crop year expenditures of $6,426,500
and an assessment rate of $0.01 per
pound of almonds. In comparison, last
year’s budgeted expenditures were
$4,952,591 with the assessment rate of
$0.75 per pound. Major expenditures
recommended by the Board for the
1996-97 crop year include $3,333,500
for information and research, $731,534
for salaries, $660,500 for international
programs, $558,131 for production
research, $97,470 for travel, and $91,160
for crop estimate. Budgeted expenses for
these items in 1995-96 were $2,358,000,
$598,251, $150,000, $512,650, $75,000,
and $90,736, respectively.

The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
receipts of California almonds. Almond
shipments for the year are estimated at
504.4 million pounds which should
provide $5.044 million in assessment
income. Income derived from handler
assessments, interest, a production
research conference, and the Market
Access Program, along with funds
derived from the Board’s authorized
reserve, will be adequate to cover
budgeted expenses. Any unexpended
funds from the 1996-97 crop year may
be carried over to cover expenses during
the first four months of the 1997-98
crop year.

An interim final rule regarding this
action was published in the July 31,
1996, issue of the Federal Register (61
FR 39841). That rule provided for a 30-
day comment period. No comments
were received.

While this rule may impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other available information.

Although this assessment rate is
effective for an indefinite period, the
Board will continue to meet prior to or
during each fiscal period to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of Board meetings are available from the
Board or the Department. Board
meetings are open to the public and
interested persons may express their
views at these meetings. The
Department will evaluate Board
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The Board’s
1996-97 budget and those for
subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

After consideration of all relevant
material presented, including the
information and recommendations
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The Board needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the crop year began on July 1,
1996, and the marketing order requires
that the rate of assessment for the crop
year apply to all assessable California
almonds handled during the crop year;
(3) handlers are aware of this action
which was unanimously recommended

by the Board at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) an interim
final rule was published on this action,
providing a 30-day comment period,
and no comments were received.

List of Subjects in 7 CFR Part 981
Almonds, Marketing agreements,

Nuts, Reporting and recordkeeping
requirements.

PART 981—ALMONDS GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR Part 981 which was
published at 61 FR 39841 on July 31,
1996, is adopted as a final rule without
change.

Dated: September 16, 1996.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 96-24455 Filed 9-23-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 987
[Docket No. FV96-987-1 IFR]

Domestic Dates Produced or Packed in
Riverside County, CA; Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes an assessment rate for the
California Date Administrative
Committee (Committee) under
Marketing Order No. 987 for the 1996—
97 and subsequent crop years. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of
domestic dates produced or packed in
Riverside County, California.
Authorization to assess date handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
DATES: Effective on October 1, 1996.
Comments received by October 24, 1996
will be considered prior to issuance of

a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456, FAX 202—
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
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inspection in the Office of the Docket
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Program Assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, DC 20090-6456,
telephone 202-720-9918, FAX 202—
720-5698, or Maureen Pello, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, suite 102B, 2202 Monterey
Street, Fresno, California 93721,
telephone 209-487-5901, FAX 209—
487-5906. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, DC 20090-6456,
telephone 202-720-2491, FAX 202—
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 987, both as amended (7
CFR part 987), regulating the handling
of domestic dates produced or packed in
Riverside County, California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California date handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable dates
beginning October 1, 1996, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the

petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 135
producers of California dates in the
production area and approximately 25
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
California date producers and handlers
may be classified as small entities.

The California date marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of California
dates. They are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on July 18, 1996,
and by a vote of 8 to 1 recommended
1996-97 gross operating expenditures of
$60,000 and an assessment rate of
$0.0556 per hundredweight of dates.
Included in the gross operating
expenditures is a $40,000 surplus
account contribution, resulting in net
operating expenditures of $20,000. In
comparison, last year’s net budgeted
expenditures were $774,218, after a

$42,000 surplus account contribution
was deducted. The assessment rate of
$0.0556 is $2.1944 lower than last year’s
established rate. The budgeted
expenditures and assessment rate are
significantly lower than last year
because the Committee does not plan to
conduct promotional activities under
the Federal marketing order. Over the
past year, the industry formed the
California Date Commission
(Commission), a State organization that
will be conducting promotional
activities for the industry. The no vote
on the budget came from a grower who
opposed formation of the Commission
and has expressed a concern that the
organization is composed of handlers
only and no growers. Major
expenditures recommended by the
Committee for the 1996-97 crop year
include $43,586 for salaries and benefits
and $14,766 for office expenses.
Budgeted expenses for these items in
1995-96 were $121,500 and $33,300,
respectively. Included in the $60,000
gross operating budget is a $40,000
surplus account contribution, for a net
operating budget of $20,000, $98,000
less than last year.

Under the Federal marketing order,
the Committee’s staff manages a surplus
pool for low quality dates. The expenses
incurred for this activity are paid for
with proceeds from the sale of such
dates, not assessment income.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of California dates. Date
shipments for the year are estimated at
360,000 hundredweight, which should
provide $20,016 in assessment income,
which will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order. Funds held by
the Committee at the end of the crop
year, including the reserve, which are in
excess of the crop year’s expenses may
be used to defray expenses for four
months and thereafter the Committee
shall refund or credit the excess funds
to the handlers.

This action will reduce the
assessment rate to be imposed on
handlers during the 199697 crop year.
While this rule will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
AMS has determined that this rule will
not have a significant economic impact
on a substantial number of small
entities. Interested persons are invited
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to submit information on the regulatory
and informational impacts of this action
on small businesses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1996—-97 budget and those
for subsequent crop years will be
reviewed and, as appropriate, approved
by the Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 crop year begins
on October 1, 1996, and the marketing
order requires that the rate of
assessment for each crop year apply to
all assessable dates handled during such
crop year; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 987 is amended as
follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
part 987 is revised to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new Subpart—Assessment Rates
and a new §987.339 are added to read
as follows:

Note: This section will appear in the Code
of Federal Regulations.

Subpart—Assessment Rates

§987.339 Assessment rate.

On and after October 1, 1996, an
assessment of $0.0556 per
hundredweight is established for
California dates.

Dated: September 16, 1996.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 96-24238 Filed 9-23-96; 8:45 am]
BILLING CODE 3410-02-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 202, 230, 239, 240, 249,
250, 259, 270, 274, and 275

[Release Nos. 33-7331; 34-37692; 35—
26575; 1C-22224; |IA-1578; File No. S7-14—
96]

RIN 3235-AG79

Changes Selected Rules In Order To
Eliminate Fees Previously Adopted by
the Commission Pursuant to the
Independent Offices Appropriations
Act of 1952

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (Commission), in order to
eliminate user fees currently adopted
under the Independent Offices
Appropriations Act of 1952 is changing
various rules pertaining to the Securities
Act of 1933 (Securities Act), the
Securities Exchange Act of 1934
(Exchange Act), the Public Utility
Holding Company Act of 1935 (Public
Utility Holding Company Act), the
Investment Company Act of 1940

(Investment Company Act), and the
Investment Advisers Act of 1940
(Investment Advisers Act). The fees
being eliminated were first adopted in
1972 to contribute towards the cost of
agency operations. Since that time,
however, the amount of fees collected
by the Commission has increased
dramatically. In 1995, the Commission
collected nearly double the amount of
fees required to fund the agency’s
operations. The fees being eliminated
represented just two percent of the
Commission’s total fiscal 1995 fee
revenue, but more than one-half of the
total number of fee payments processed.

EFFECTIVE DATE: October 7, 1996.

FOR FURTHER INFORMATION CONTACT:
Henry I. Hoffman, Office of the
Comptroller, at (202) 942-0343.

SUPPLEMENTARY INFORMATION: In 1972, to
offset the cost to the government of
Commission operations, the Securities
and Exchange Commission established
through rulemaking a fee schedule for
numerous types of applications,
statements and reports.1 These
regulatory fees, authorized under Title V
of the Independent Offices
Appropriations Act of 1952 (31 U.S.C.
9701), are commonly referred to as
IOAA fees.2

On May 22, 1996, a proposed rule
titled Proposal To Eliminate Fees
Previously Adopted by the Commission
Pursuant to the Independent Offices
Appropriations Act of 1952 was
published in the Federal Register. (Vol.
61, No. 100, pages 25601-25604). The
proposed rule invited interested parties
to submit comments on or before July 8,
1996. Three comment letters were
received, one each from two mutual
fund complexes and one trade
association.3 Each response supported

1Securities Act, Release No. 5229, January 25,
1972.

2The Independent Offices Appropriations Act of
1952, specifically 31 U.S.C. 9701, authorizes
independent agencies of the federal government to
prescribe fees and charges for activities that provide
benefits to individuals and businesses. This statute
states that “[i]t is the sense of Congress that each
service * * * provided by an agency * * *to a
person * * * js to be self-sustaining to the extent
possible.” The statute also authorizes the head of
each agency to prescribe regulations establishing
the charge for a service. Notably, a separate
provision of the Exchange Act specifically
authorizes the Commission to impose fees
authorized by this Act. 15 U.S.C. 78n(g)(4).

3The three respondents to the Commission’s
elimination of IOAA fees were T. Rowe Price
Associates, Inc. in aJune 7, 1996, letter signed by
Henry H. Hopkins, Managing Director and Legal
Counsel, Federated Investors in a June 27, 1996,
letter signed by Jay S. Neuman, Corporate Counsel,
and the Investment Company Institute in a June 25,
1996, letter signed by Alexander C. Gavis, Assistant
Counsel. These letters are available for public

Continued
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the proposal to eliminate the
Commission’s IOAA fees. One
respondent noted that their experience
with the IOAA fees was similar to the
Commission’s experience, i.e. “* * *
while the aggregate dollar amounts of
these fees are relatively insignificant

* * * the recordkeeping and processing
costs associated with them are
disproportionately high * * *.4
Further, the respondent stated that the
“* * * adoption of the proposal would
simplify and enhance the efficiency of
(its) servicing operations.” 5 Effective
October 7, 1996, the Commission is
eliminating each of its current IOAA
fees.6 The collection of these fees is no
longer appropriate since the amount of
revenue currently generated by statutory
fees imposed under the securities laws
far exceeds the annual cost of
Commission operations, and the
additional revenue added by the IOAA
fees is an insignificant portion of the
total revenue received.

In fiscal 1972, the Commission
collected $19 million in fees and cost
$27 million to operate. IOAA fees
represented 12 percent of the total 1972
revenue. In fiscal 1995, the Commission
collected $559 million in fees and was
appropriated $297 million for operating
costs. IOAA fees represented just 2
percent of the total 1995 revenue.”

This significant difference between
the amount of fee revenue collected by
the Commission and the amount of its

inspection under File S7-14-96 in the Public
Reference Room, U.S. Securities and Exchange
Commission, 450 Fifth Street, NW., Washington,
DC. 20549.

4Federated Investors.

51d.

6The Commission’s action only eliminates the
collection of regulatory fees imposed under the
IOAA; it does not affect other fees imposed by
statute which are also collected by the Commission.
These statutory fees include registration fees
collected pursuant to section 6(b) of the Securities
Act and section 307(b) of the Trust Indenture Act
of 1939, going private fees collected pursuant to
section 13 of the Exchange Act, proxy and tender
offer fees collected pursuant to section 14 of the
Exchange Act, and transaction fees collected
pursuant to section 31 of the Exchange Act.

7The vast increase in Commission fee revenue
between 1972 and 1995 has developed from two
basic sources. First is a significant increase in the
underlying value of the securities on which the
statutory fees are based. The underlying value of
securities registered with the Commission under
section 6(b) of the Securities Act increased from $62
billion to $1.2 trillion from 1972 to 1995. Further,
during the same period, the value of shares
transacted on the U.S. securities exchanges and
subject to a fee under Section 31 of the Exchange
Act increased from $196 billion to $3 trillion.
Second is the increased use of offsetting collections
under section 6(b) of the Securities Act to fund
agency operations since 1990. The amount of
offsetting revenue collected under section 6(b) in
1991, the first year fee revenue was used to directly
offset Commission funding, was $37 million at a fee
rate of %40 of one percent, and in 1995 was $157
million at an increased fee rate of %29 of one
percent.

annual funding level has been of
continuing concern to Congress. In
1988, the Securities Subcommittee of
the Senate Committee on Banking,
Housing and Urban Affairs directed the
Commission to study its fee structure
and funding status (Commission Fee
Study).8

As a result of the Commission Fee
Study and continuing Congressional
concerns about the level of the
Commission’s annual fee collections, in
1993 the House passed H.R. 2239, the
Securities and Exchange Commission
Authorization Act of 1993. One of the
stated purposes of this bill was to
“establish a system for the annual
adjustment of fees collected by the
Commission so that the total amount
appropriated to the Commission for any
fiscal year will be offset by the amount
collected during such fiscal year
* % K 1gQ

Although Congress did not enact H.R.
2239, in 1995, members of the
Commission’s authorization committee
in the Senate stated that the total
amount of fees collected annually by the
agency far exceed the cost of its
regulation and, therefore, should be
reduced.10

On March 12, 1996, the House passed
H.R. 2972, the Securities and Exchange
Commission Authorization Act of 1996.
One of this bill’s major purposes is ‘‘to
reduce over time the rates of fees
charged under the Federal securities
laws.”” 11 Notably, H.R. 2972 contains a
sense of the Congress resolution that the
Commission should eliminate its fees
imposed under the IOAA.12 The
Securities and Exchange Commission
Authorization Act of 1996, H.R. 2972,
has since been repassed as Title 3 of
H.R. 3005, the securities bill that was
passed by the House on June 19, 1996.
The Senate counterpart to H.R. 3005, S.
1815, does not contain the SEC
reauthorization bill.

The Commission is eliminating its
IOAA fees for two additional reasons.
First, the Commission is committed,
consistent with its mission of protecting

8Senate Report 100-105, 100th Cong., 1st
Session. In response, the Commission issued
findings in a U.S. Securities and Exchange
Commission “Self Funding Study” (January 1989)
and accompanying “‘Legislative Proposals and Fee
Options™ (January 1989).

9H.R. 2239, section 31A.(a).

10| etter dated April 6, 1995, from Senator
D’Amato, Chairman of the Senate Banking
Committee, to Senators Domenici and Exon,
respectively Chairman and Ranking Member of the
Senate Committee on the Budget.

11H.R. 2972, section 2(2).

12]bid, section 7(1) states that ‘““the fees
authorized by the amendments made by this Act are
in lieu of, and not in addition to, any fees that the
Securities and Exchange Commission is authorized
to impose or collect pursuant to section 9701 of title
31, United States Code* * *.”

investors, to eliminating unnecessary
regulations imposed on the capital
formation process. The Commission has
determined that this elimination of its
IOAA fees will reduce such burdens but
will not harm investors nor the
Commission’s mission to protect them.
Second, the collection of these IDAA
fees imposes a disproportionate cost on
the Commission. In 1995, IOAA fees
represented less than 2% of the total fee
revenue collected by the Commission,
but more than one-half of the total
number of fee payments processed by
Commission staff, making
recordkeeping for these fees
disproportionately costly.

Cost/Benefit Analysis

This elimination of IOAA fees will
provide an obvious benefit to persons
obligated to pay such fees, i.e., they will
no longer have to pay the fees. In
addition, the Commission will avoid the
costs associated with processing and
auditing the collection of such fees;
Commission resources spent on those
tasks will be reallocated to other
mandated tasks. Other costs and
benefits are expected to be de minimis.

Regulatory Flexibility Act

The Commission has prepared a Final
Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 604 regarding
the proposed rule changes. The analysis
reiterates the reasons and objectives for
the proposed rule changes discussed
above in this release. The analysis also
describes the legal basis for the proposal
and discusses its effect on small entities
as defined by the Securities Act, the
Exchange Act, the Public Utility
Holding Company Act of 1935, the
Investment Company Act of 1940, and
the Investment Advisers Act of 1940.
The rules impose no additional
reporting, recordkeeping or other
compliance requirements on small
businesses, and the Commission
believes that there are no overlapping or
conflicting federal rules. In addition, the
Commission does not believe that any
significant alternative to the proposal
would both accomplish the stated
objectives and minimize any significant
impact on small companies. In fact, the
alternatives to eliminating the fee would
be to maintain or increase the current
fees. Neither alternative provides any
increased benefit nor is appropriate in
the public interest. An Initial Regulatory
Flexibility Analysis was prepared in
connection with the proposed rule
changes which were published in the
Federal Register on May 22, 1996. No
comments were received regarding the
analysis. A copy of the Final Regulatory
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Flexibility Analysis may be obtained by
contacting Henry I. Hoffman, Securities
and Exchange Commission, Office of the
Comptroller, Room 2080, Washington,
D.C. 20549.

Effective Date

The final amendments to the
Commission’s rules shall be effective on
October 7, 1996, in accordance with the
Administrative Procedure Act, which
allows effectiveness in less than 30 days
after publication for, inter alia,, “a
substantive rule which grants or
recognizes an exemption or relieves a
restriction’ and “‘as otherwise provided
by the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(1) and (d)(3). The Commission
finds good cause for the rules to be
effective on October 7, 1996, in order to
coordinate the elimination of the user
fees with the beginning of the fiscal
year.

Statutory Basis

The Commission’s authority for this
action is 31 U.S.C. 9701 and 15 U.S.C.
78n(g)(4).

The amendments to the Commission’s
rules, forms and schedules under the
Securities Act and amendments to the
Commission’s rules under the Exchange
Act are being adopted pursuant to
sections 6, 7, 8, 10 and 19(a) of the
Securities Act and sections 3, 4, 10, 12,
13, 14, 15, 16 and 23 of the Exchange
Act. The revisions to the Commission’s
rules and forms under the Public Utility
Holding Company Act of 1935 are being
adopted pursuant to section 20 of the
Public Utility Holding Company Act.
The revisions to the Commission’s rules
and forms under the Investment
Company Act are being adopted
pursuant to sections 8(b) and 38(a)
under the Investment Company Act, as
amended. And the revisions to the
Commission’s rules and forms under the
Investment Advisers Act of 1940 are
being adopted pursuant to sections
203(c) and 211(a) of the Investment
Advisers Act.

List of Subjects
17 CFR Part 202

Administrative practice and
procedure, Securities.

17 CFR Parts 230, 270 and 274

Investment companies, Reporting and
recordkeeping requirements, Securities.

17 CFR Parts 239, 240, 249, 250, 259
and 275

Reporting and recordkeeping
requirements, Securities.

Text of Amendments

For the reasons set out in the
preamble, Chapter Il, Title 17 of the
Code of Federal Regulations is amended
as follows:

PART 202—INFORMAL AND OTHER
PROCEDURES

1. The authority citation for part 202
continues to read in part as follows:

Authority: 15 U.S.C 77s, 77t, 78d-1, 78u,
78w, 78lI(d), 79r, 79t, 77sss, 77uuu, 80a-37,
80a—41, 80b-9, and 80b-11, unless otherwise
noted.

* * * * *

2. The first sentence of the
introductory text of § 202.3a is revised
to read as follows:

§202.3a

Payment of filing fees specified by the
following rules shall be made according
to the directions listed in this part:
§230.111 (17 CFR 230.111), §240.0-9
(17 CFR 240-0.9), §260.7a-10 (17 CFR
260.7a-10), and §270.0-8 (17 CFR
270.0-8).

* * * * *

Instructions for filing fees.

3. The fourth sentence of the
introductory text of 8 202.3a is revised
to read as follows:

§202.3a

* * * Personal checks cannot be
accepted for payment of fees. * * *

Instructions for filing fees.

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

4. The authority citation for part 230
continues to read in part as follows:

Authority: 15 U.S.C. 77b, 77f, 779, 77h, 77,
77s, 77sss, 78c, 78d, 781, 78m, 78n, 780, 78w,
78l1(d), 79t, 80a-8, 80a-29, 80a-30, and 80a-
37, unless otherwise noted.

* * * * *

§230.111 [Amended]

5. By amending §230.111 by
removing the last sentence of paragraph

(@).
§230.236 [Amended]

6. By amending §230.236 by
removing the second sentence of
paragraph (a) and the last sentence of
paragraph (c)(4).

§230.252 [Amended]

7. By amending § 230.252 by
removing and reserving paragraph (f).

§230.604 [Amended]

8. Paragraph (a) of §230.604 is
amended by removing the last sentence.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

9. The authority citation for Part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77¢, 77d, 779, 77j,
77s, 7T7eee, 77999, 77nnn, 77sss, 77ttt, 78c,
78d, 78i, 78j, 781, 78m, 78n, 780, 78p, 78q,
78s, 78w, 78x, 78ll(d), 79q, 79t, 80a—20, 80a—
23, 80a—29, 80a—37, 80b-3, 80b—4 and 80b—
11, unless otherwise noted.

* * * * *

10. By revising § 240.0-9 to read as
follows:

§240.0-9 Payment of fees.

All payment of fees shall be made in
cash, certified check or by United States
postal money order, bank cashier’s
check or bank money order payable to
the Securities and Exchange
Commission, omitting the name or title
of any official of the Commission.
Payment of fees required by this section
shall be made in accordance with the
directions set forth in § 202.3a of this
chapter.

11. By amending § 240.0-11 by
revising paragraph (c)(1)(ii) to read as
follows:

§240.0-11 Filing fees for certain
acquisitions, dispositions and similar
transactions.

* * * * *

(C) * X *

(l) * * *

(i) Notwithstanding the above, where
the acquisition, merger or consolidation
is for the sole purpose of changing the
registrant’s domicile, no filing fee is
required to be paid.

* * * * *

§240.12b-7 [Removed]
12. Section 240.12b—7 is removed.

§240.13a-1 [Amended]

13. By amending § 240.13a-1 by
removing the last sentence.

§240.13d-7 [Removed]
14. Section 240.13d-7 is removed.

§240.13d-101 [Amended]

15. By amending § 240.13d-101 by
removing the second paragraph on the
cover page that appears after the first
check box and immediately before the
“Note:”.

§240.13d-102 [Amended]

16. By amending § 240.13d-102 by
removing the first paragraph on the
cover page that appears after the
“(CUSIP Number)”.

17. By amending § 240.14a—6 by
revising paragraph (i) to read as follows:
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§240.14a—6 Filing requirements.

* * * * *

(i) Fees. At the time of filing the proxy
solicitation material, the persons upon
whose behalf the solicitation is made,
other than investment companies
registered under the Investment
Company Act of 1940, shall pay to the
Commission the following applicable
fee:

(1) For preliminary proxy material
involving acquisitions, mergers,
spinoffs, consolidations or proposed
sales or other dispositions of
substantially all the assets of the
company, a fee established in
accordance with Rule 0-11 (§240.0-11
of this chapter) shall be paid. No refund
shall be given.

(2) For all other proxy submissions
and submissions made pursuant to
§240.14a-6(g), no fee shall be required.

* * * * *

18. By amending § 240.14a-101 by
revising the cover page to read as
follows:

§240.14a-101 Schedule 14A. Information
required in proxy statement.

Schedule 14A Information

Proxy Statement Pursuant to Section 14(a) of
the Securities Exchange Act of 1934

(Amendment No. )

Filed by the Registrant [ ]

Filed by a party other than the Registrant [ ]

Check the appropriate box:

[ 1 Preliminary Proxy Statement

[ 1 Confidential, for Use of the
Commission Only (as permitted by Rule
14a-6(e)(2))

[ 1 Definitive Proxy Statement

[ 1 Definitive Additional Materials

[ 1 Soliciting Material Pursuant to
§240.14a-11(c) or § 240.14a-12

(Name of Registrant as Specified In Its
Charter)

(Name of Person(s) Filing Proxy Statement, if

other than the Registrant)

Payment of Filing Fee (Check the appropriate
box):

[ 1 No feerequired

[1]

Fee computed on table below per
Exchange Act Rules 14a-6(i)(1) and 0-11
(1) Title of each class of securities to which
transaction applies:

(2) Aggregate number of securities to which
transaction applies:

(3) Per unit price or other underlying value
of transaction computed pursuant to
Exchange Act Rule 0-11 (set forth the
amount on which the filing fee is
calculated and state how it was
determined):

(4) Proposed maximum aggregate value of
transaction:

(5) Total fee paid:

[ 1 Feecomputed on table below per
Exchange Act Rules 14c-5(g) and 0-11
(1) Title of each class of securities to which
transaction applies:

[ 1 Fee paid previously with preliminary
materials.

[ 1 Check box if any part of the fee is offset
as provided by Exchange Act Rule 0—
11(a)(2) and identify the filing for which
the offsetting fee was paid previously.
Identify the previous filing by
registration statement number, or the
Form or Schedule and the date of its
filing.

(1) Amount Previously Paid:

(2) Form, Schedule or Registration
Statement No.:

(3) Filing Party:

(4) Date Filed:

Notes. * * *
* * * * *

§240.14a-101 [Amended]

19. Item 22 of §240.14a-101 is
amended by removing and reserving
paragraph (a)(2).

20. By amending § 240.14c-5 by
revising paragraph (g) to read as follows:

§240.14c-5 Filing Requirements.

* * * * *

(9) Fees. At the time of filing a
preliminary information statement
regarding an acquisition, merger,
spinoff, consolidation or proposed sale
or other disposition of substantially all
the assets of the company, the registrant
shall pay the Commission a fee, no part
of which shall be refunded, established
in accordance with §240.0-11.

* * * * *

21. By amending § 240.14c-101 by
revising the cover page to read as
follows:

§240.14c-101 Schedule 14C. Information
required in information statement.

Schedule 14C Information

Information Statement Pursuant to Section
14(c) of the Securities Exchange Act of 1934

(Amendment No. )

Check the appropriate box:

[ 1 Preliminary Information Statement

[ 1 Confidential, for Use of the
Commission Only (as permitted by Rule
14c-5(d)(2))

[ 1 Definitive Information Statement

(Name of Registrant As Specified In Its

Charter)

Payment of Filing Fee (Check the appropriate
box):

[ 1 No feerequired

(2) Aggregate number of securities to which
transaction applies:

(3) Per unit price or other underlying value
of transaction computed pursuant to
Exchange Act Rule 0-11 (set forth the
amount on which the filing fee is
calculated and state how it was
determined):

(4) Proposed maximum aggregate value of
transaction:

(5) Total fee paid:

[ 1 Fee paid previously with preliminary
materials.

[ 1 Check box if any part of the fee is offset
as provided by Exchange Act Rule 0-
11(a)(2) and identify the filing for which
the offsetting fee was paid previously.
Identify the previous filing by
registration statement number, or the
Form or Schedule and the date of its
filing.

(1) Amount Previously Paid:

(2) Form, Schedule or Registration
Statement No.:

(3) Filing Party:

(4) Date Filed:

Note * * *
* * * * *
§240.15d-11 [Amended]

22. By amending 8§ 240.15d-1 by
removing the last sentence.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

23. The authority citation for Part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78, et seq., unless
otherwise noted;
* * * * *

§249.240

24. By amending Form 40-F
(referenced in § 249.240f) by removing
paragraph D.(5) of General Instructions
and redesignating paragraphs D.(6),
D.(7), D.(8), D.(9) and D.(10) as
paragraphs D.(5), D.(6), D.(7), D.(8) and
D.(9).

Note: The text of Form 40-F does not
appear and this amendment will not appear
in the Code of Federal Regulations.

[Amended]
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PART 250—GENERAL RULES AND
REGULATIONS, PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

25. The authority citation for Part 250
continues to read as follows:

Authority: 15 U.S.C. 79c, 79f(b), 79i(c)(3),
79t, unless otherwise noted.

§250.1 [Amended]

26. Section 250.1 is amended by
removing paragraph (d).

§250.94 [Amended]

27. Section 250.94 is amended by
removing paragraph (b).

§250.106 [Removed]

28. Section 250.106 is removed and
reserved.

§250.107 [Removed]

29. Section 250.107 is removed and
reserved.

PART 259—FORMS PRESCRIBED
UNDER THE PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

30. The authority citation for Part 259
continues to read as follows:

Authority: 15 U.S.C. 79e, 79f, 79g, 79j, 79I,
79m, 79n, 79q, 79t.

§259.404 [Amended]

31. The preamble to the Instructions
for Form U-7D (referenced in §259.404)
is revised to read as follows:

Note: The text of Form U-7D does not and
this amendment will not appear in the Code
of Federal Regulations.

Form U-7D

* * * * *

Instructions

This form must be filed in triplicate
within 30 days after execution of any
lease of a utility facility to an operating
public-utility company. Rules 21 and 22
under the Act govern the specifications.
Official Form U-7D and these
instructions specify the contents.

* * * * *

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

32. The authority citation for Part 270
continues to read in part as follows:
Authority: 15 U.S.C. 80a-1 et seq., 80a—37,

80a—39 unless otherwise noted;
* * * * *

§270.0-5 [Amended]

33. Section 270.0-5 is amended by
removing paragraph (d).

34. By revising § 270.0-8 to read as
follows:

§270.0-8 Payment of fees.

All payment of fees shall be made in
cash, certified check or by United States
postal money order, bank cashier’s
check or bank money order payable to
the Securities and Exchange
Commission, omitting the name or title
of any official of the Commission.
Payment of fees required by this section
shall be made in accordance with the
directions set forth in § 202.3a of this

chapter.
* * * * *
§270.8b—6 [Removed]

35. Section 270.8b-6 is removed and
reserved.

36. §270.24f-2 is amended by
removing paragraph (a)(3), redesignating
paragraph (a)(4) as paragraph (a)(3), and
revising newly designated paragraph
(2)(3) to read as follows:

§270.24f-2 Registration under the
Securities Act of 1933 of an indefinite
number of certain investment company
securities.
* * * * *

a * * *

(3) If such registration statement also
registers a definite number or amount of
securities, there shall be paid to the
Commission with respect to such
definite amount of securities a
registration fee calculated in the manner
specified in section 6(b) of the
Securities Act of 1933, (15 U.S.C. 77f(b))
and the rules and regulations

thereunder.
* * * * *
§270.30a-1 [Amended]

37. Section 270.30a-1 is amended by
removing the third sentence.

§270.30b1-1 [Amended]

38. Section 270.30b1-1 is amended by
removing the second sentence.

§270.30b1-3 [Amended]
39. Section 270.30b1-3 is amended by
removing the last sentence.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

40. The authority citation for Part 239
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 779, 77h, 77j, 77s,
77sss, 78¢c, 781, 78m, 78n, 780(d), 78w(a),
78l1(d), 79e, 79f, 79g, 79j, 791, 79m, 79n, 79q,
79t, 80a—8, 80a—29, 80a—30 and 80a—37,
unless otherwise noted.

* * * * *

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

41. The authority citation for Part 274
continues to read as follows:

Authority: 15 U.S.C. 77f, 779, 77h, 77j, 77s,
78c(b), 781, 78m, 78n, 780(d), 80a—8, 80a—24,
and 80a—29, unless otherwise noted.

§239.15A [Amended]

§274.11A [Amended]

42. General Instruction B of Form N—
1A (referenced in §§ 239.15A and
274.11A) is amended by removing the
second and third sentences.

Note: The text of Form N-1A does not and

these amendments will not appear in the
Code of Federal Regulations.

§239.14 [Amended]

§274.11a-1 [Amended]

43. General Instruction B of Form N—
2 (referenced in §§239.14 and 274.11a—
1) is amended by removing the second
and third sentences.

Note: The text of Form N-2 does not and

these amendments will not appear in the
Code of Federal Regulations.

§239.17a

§274.11b [Amended]

44. General Instruction B of Form N—
3 (referenced in §§239.17a and 274.11b)
is amended by removing the second and
third sentences.

Note: The text of Form N-3 does not and

these amendments will not appear in the
Code of Federal Regulations.

§239.17b

§274.11c [Amended]

45. General Instruction B of Form N—
4 (referenced in §8239.17b and 274.11c)
is amended by removing the second and
third sentences.

Note: The text of Form N—4 does not and
these amendments will not appear in the
Code of Federal Regulations.

§249.330

§274.101 [Amended]

46. General Instruction C of Form N—
SAR (referenced in §8249.330 and
274.101) is amended by removing the
third undesignated paragraph.

§249.330

[Amended]

[Amended]

[Amended]

[Amended]

§274.101 [Amended]

47. General Instruction G of Form N—
SAR (referenced in §8249.330 and
274.101) is amended by removing
paragraph (5).

Note: The text of Form N-SAR does not

and these amendments will not appear in the
Code of Federal Regulations.

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

48. The authority citation for Part 275
continues to read in part as follows:
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Authority: 15 U.S.C. 80b-3, 80b—4, 80b—
6A, 80b-11, unless otherwise noted.

* * * * *

§275.0-5 [Amended]

49. Section 275.0-5 is amended by
removing paragraph (d) and
redesignating paragraph (e) as paragraph
(d).

§275.203-3 [Removed]

50. Section 275.203-3 is removed.

Dated: September 17, 1996.

By the Commission.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 96—24368 Filed 9-23-96; 8:45 am]
BILLING CODE 8010-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416
[Regulations No. 16]

RIN 0960-AE22

Income Exclusions in the

Supplemental Security Income
Program

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: These supplemental security
income (SSI) regulations update existing
regulations to reflect the statutory
amendment of the exclusion from
income of Alaska Longevity Bonus
(ALB) payments. They also update
existing regulations to reflect the
statutory exclusion from income of
hostile fire pay received by an SSI
claimant or recipient and reflect the
current operating procedure of
excluding hostile fire pay when
determining the countable income of an
ineligible spouse or ineligible parent. In
addition, they update existing
regulations to reflect the current
operating procedure of excluding
impairment-related work expenses,
interest on excluded burial funds,
appreciation in the value of excluded
burial arrangements, and interest on the
value of excluded burial space purchase
agreements, when determining the
countable income of an ineligible
spouse or ineligible parent.

EFFECTIVE DATE: These regulations are
effective October 24, 1996.

FOR FURTHER INFORMATION CONTACT:
Regarding this Federal Register
document—Henry D. Lerner, Legal
Assistant, Division of Regulations and
Rulings, Social Security Administration,
6401 Security Boulevard, Baltimore, MD
21235, (410) 965-1762; regarding

eligibility or filing for benefits—our
national toll-free number, 1-800-772—
1213.

SUPPLEMENTARY INFORMATION: For
purposes of the SSI program, income is
defined in our regulations to mean
anything that is received in cash or in
kind which can be used to meet an
individual’s needs for food, clothing, or
shelter. These regulations include
certain provisions which address items
that are excluded from income.

Alaska Longevity Bonus Payments

Under section 1612(b)(2)(B) of the
Social Security Act (the Act), ALB
payments are excluded from income
under certain circumstances.

Originally, the ALB program made
monthly payments to residents of
Alaska who had attained age 65 and had
lived in the State continuously for at
least 25 years. The SSI income
exclusion applied to such payments if
made under a program established
before July 1, 1973. However, following
a decision by the Alaska State Supreme
Court that the 25-year residency
requirement was unconstitutional, in
1984 the State legislature changed the
residency requirement to 1 year.

Concerns were raised that since the
revised (1984) ALB program was
established after July 1, 1973, the
controlling date of the original section
1612(b)(2)(B) provision, payments made
under the revised ALB program could
no longer be excluded for SSI purposes.
Section 2616 of Public Law (Pub. L.) 98—
369 was enacted on July 18, 1984 to
address those concerns. Section 2616
amended section 1612(b)(2)(B) of the
Act in such a way as to:

» Continue the ALB exclusion for
persons who, prior to October 1985,
became eligible for SSI and satisfied the
25-year residence requirement of the
program as in effect prior to January 1,
1983; and

¢ Preclude extending the ALB
exclusion to ALB payments based on
the 1-year residency requirement.

Current regulations at
8§8416.1124(c)(7) and 416.1161(a)(12)
follow the wording of the original
statutory exclusion in section
1612(b)(2)(B) of the Act. Regulations at
§416.1124(c)(7) presently provide for
excluding from the income of a claimant
or recipient “[p]eriodic payments made
by a State under a program established
before July 1, 1973, and based solely on
your length of residence and attainment
of age 65 * * *.”” Regulations at
§416.1161(a)(12) presently provide for
excluding from the income of an
ineligible spouse or ineligible parent
“[pleriodic payments made by a State
under a program established before July

1, 1973, and based solely on duration of
residence and attainment of age
65 * * *.”

These regulations change the wording
of the above referenced regulations so
that they conform to the 1984
legislation. The regulatory language will
not change current operating procedures
since those procedures already conform
to the 1984 legislation.

Hostile Fire Pay

Although it is unlikely that an active
member of the uniformed services
would apply or be eligible for SSI
benefits, some military service members
have spouses and children who apply
for and receive SSI benefits.

Under section 209(d) of the Act, basic
pay is the only form of compensation to
members of the uniformed services that
is treated as wages for title Il purposes.
Under section 1612(a)(1) of the Act,
earned income in the form of wages for
SSI purposes is the same as wages for
the title Il annual earnings test.

Therefore, basic pay is the only form
of military compensation that is treated
as wages, and hence, as earned income,
for SSI purposes.

All other forms of compensation to
members of the uniformed services are
considered unearned income. These
other forms of compensation include
allowances paid in cash for food,
clothing, and shelter; free food, clothing,
and shelter; and special and incentive
pay.
One form of special pay is hostile fire
pay, which is authorized under 37
U.S.C. 310. Hostile fire pay is a type of
special pay to a service member who,
for any month he/she is entitled to basic
pay, is:

« Subject to hostile fire or explosion
of hostile mines; or

¢ Onduty in an area in which he/
she is in imminent danger of being
exposed to hostile fire or explosion of
hostile mines, and

While on duty in that area, other
service members in the same area are
subject to hostile fire or explosion of
hostile mines; or

¢ Killed, injured, or wounded by
hostile fire, explosion of a hostile mine,
or any other hostile action.

Section 13733(b) of the Omnibus
Budget Reconciliation Act of 1993
(OBRA), Public Law 103-66, amended
section 1612(b) of the Act to exclude
from income any hostile fire pay
received in or after October 1993.

Current regulations do not reflect the
exclusion from income of hostile fire
pay for eligible individuals, but hostile
fire pay has been excluded under SSI
operating procedure since October 1,
1993. Moreover, under these
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instructions, such pay has been
excluded in determining the income of
ineligible spouses and parents whose
income is deemed to eligible
individuals.

In addition to adding to the
regulations the statutorily required
exclusion of hostile fire pay from an
eligible individual’s income, we have
included the current operating
procedure of excluding hostile fire pay
when determining the countable income
of an ineligible spouse or ineligible
parent. The new inclusion reflects the
statutory authority granted the
Commissioner of Social Security under
section 1614(f) (1) and (2) of the Act to
waive the deeming of income from an
ineligible spouse or parent to an eligible
individual when such deeming is
determined by the Commissioner of
Social Security to be inequitable under
the circumstances. By specifically
singling out hostile fire pay for
exclusion from an eligible individual’s
income, Congress expressed its intent
that receipt of these monies should not
have an adverse effect on an
individual’s SSI eligibility or payment
amount. This intent would not be
realized if these monies were deemed to
an eligible individual. The statutory
exclusion of hostile fire pay would have
little meaning if not applied to ineligible
spouses and parents since, as noted
above, it is unlikely that an active
member of the uniformed services
would be eligible for SSI.

Impairment-Related Work Expenses

Impairment-related work expenses
(IRWE) are expenses for items or
services which are directly related to
enabling a person with a disability to
work and which are necessarily
incurred by that individual because of a
physical or mental impairment as
explained at regulations §8404.1576
and 416.976.

Prior to December 1, 1990, in
determining countable income, an
individual’s IRWE were deducted from
his/her earned income once eligibility
was established without using this
exclusion. Effective December 1, 1990,
section 5033 of Public Law 101-508
amended section 1612(b)(4)(B)(ii) of the
Act and liberalized the IRWE exclusion.
The legislation allows an individual to
use the IRWE exclusion to establish
eligibility.

Regulations at §416.1112(c)(6) have
been revised to implement changes
enacted by section 5033 of Public Law
101-508.

These regulatory revisions were
published in the Federal Register on
August 12, 1994, at 59 FR 41400-41405.

Regulations at §416.1161(a) list the
types of income that are excluded from
the income of an ineligible spouse and
ineligible parent for deeming purposes.
IRWE are not included in this list, but
IRWE have been excluded from the
income of ineligible spouses and
ineligible parents under SSI operating
procedures since 1990.

We have added to the regulations the
current operating procedure which is to
exclude IRWE when determining the
countable income of an ineligible
spouse or ineligible parent for deeming
purposes. By specifically singling out
IRWE for exclusion from an eligible
individual’s income, Congress
expressed its intent that receipt of these
monies should not have an adverse
effect on an individual’s SSI eligibility
or payment amount. This intent would
not be realized if these monies were
deemed to an eligible individual. These
regulations reflect the statutory
authority granted the Commissioner of
Social Security under section 1614(f) (1)
and (2) of the Act to waive the deeming
of income from an ineligible spouse or
parent to an eligible individual when
such deeming is determined by the
Commissioner of Social Security to be
inequitable under the circumstances.

Interest and Appreciation in Value of
Excluded Burial Funds and Burial
Space Purchase Agreements

Effective November 1, 1982, section
185 of Public Law 97-248 amended the
Act to provide that any interest earned
on excluded burial funds and any
appreciation in the value of excluded
burial arrangements left to accumulate,
may be excluded from income by
regulation. Effective April 1, 1990,
section 8013 of Public Law 101-239
amended the Act to provide that interest
earned on the value of agreements
representing the purchase of excluded
burial spaces is excluded from income
if left to accumulate.

Regulations at §416.1124(c)(9)
implement the exclusion of interest
earned on excluded burial funds and
appreciation in the value of excluded
burial arrangements, effective November
1, 1982. Regulations at §416.1124(c)(15)
implement the exclusion of any interest
earned on the value of agreements
representing the purchase of excluded
burial spaces, effective April 1, 1990.

Regulations at §416.1161(a) (relating
to the treatment of income of an
ineligible spouse or ineligible parent) do
not apply these exclusions for purposes
of deeming income, but both types of
interest and appreciation have been
excluded from the income of ineligible
spouses and ineligible parents under
SSI operating procedure.

We have added to the regulations the
current operating procedure which is to
exclude interest on burial funds,
appreciation in the value of burial
arrangements, and interest on the value
of burial space purchase agreements,
that are excluded from resources, when
determining the countable income of an
ineligible spouse or ineligible parent.
These regulations reflect the statutory
authority granted the Commissioner of
Social Security under section 1614(f) (1)
and (2) of the Act to waive the deeming
of income from an ineligible spouse or
parent to an eligible individual when
such deeming is determined by the
Commissioner of Social Security to be
inequitable under the circumstances. By
specifically singling out these monies
for exclusion from an eligible
individual’s income, Congress
expressed its intent that receipt of these
monies should not have an adverse
effect on an individual’s SSI eligibility
or payment amount. This intent would
not be realized if these monies were
deemed to an eligible individual.

We have made a technical change to
conform the language of §416.1124(c)(9)
to a prior policy change. Effective July
11, 1990, changes related to the SSI
burial fund exclusion were published in
the Federal Register at 55 FR 28373
28377. As a result of these changes,
regulations at §416.1231(b)(1) were
amended to require that excluded burial
funds be kept separate from all other
resources not intended for the burial of
the individual or spouse. Furthermore,
§416.1231(b)(7) was revised to provide
that interest earned on excluded burial
funds and appreciation in the value of
excluded burial arrangements are
excluded from resources if left to
accumulate and become part of the
separate burial fund.

Current regulations at § 416.1124(c)(9)
provide that we will not count as
income interest earned on excluded
burial funds and any appreciation in the
value of an excluded burial arrangement
which are left to accumulate and
become part of the separately
identifiable burial fund. We have
conformed this regulation to the prior
regulatory change requiring the burial
fund to be separate from other
nonburial-related assets and not merely
separately identifiable.

These regulations were published in
the Federal Register (60 FR 62356) as a
notice of proposed rulemaking (NPRM)
on December 6, 1995. Interested parties
were given 60 days to submit comments.
Public comments were received from an
association of funeral directors which
supported the proposed regulations. We
are, therefore, adopting the regulations
essentially as proposed.
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Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget and
determined that these rules do not meet
the criteria for a significant regulatory
action under Executive Order 12866.

Regulatory Flexibility Act

We certify that these rules will not
have a significant economic impact on
a substantial number of small entities
since these rules affect only individuals.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is
not required.

Paperwork Reduction Act

These regulations will impose no
additional reporting and recordkeeping
requirements subject to Office of
Management and Budget clearance.

(Catalog of Federal Domestic Assistance:
Program No. 96.006-Supplemental Security
Income)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and Recordkeeping
Requirements, Supplemental Security
Income (SSI).

Approved: September 6, 1996.
Shirley S. Chater,
Commissioner of Social Security.

For the reasons set out in the
preamble, part 416, subpart K, of
chapter Il of title 20 of the Code of
Federal Regulations is amended as
follows:

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart K—[Amended]

1. The authority citation for subpart K
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
13814, 1382, 13823, 1382b, 1382c(f), 1382j,
and 1383); sec. 211, Pub. L. 93-66, 87 Stat.
154 (42 U.S.C. 1382 note).

2. Section 416.1124 is amended by
removing the “and” at the end of
paragraph (c)(17) and the period at the
end of paragraph (c)(18), by adding *;
and” at the end of paragraph (c)(18), by
revising paragraphs (c)(7) and (c)(9) and
adding new paragraph (c)(19) to read as
follows:

8§416.1124 Unearned income we do not
count.
* * * * *

(7) Alaska Longevity Bonus payments
made to an individual who is a resident
of Alaska and who, prior to October 1,
1985: met the 25-year residency
requirement for receipt of such
payments in effect prior to January 1,
1983; and was eligible for SSI;

* * * * *

(9) Any interest earned on excluded
burial funds and any appreciation in the
value of an excluded burial arrangement
which are left to accumulate and
become a part of the separate burial
fund. (See §416.1231 for an explanation
of the exclusion of burial assets.) This
exclusion from income applies to
interest earned on burial funds or
appreciation in the value of excluded
burial arrangements which occur
beginning November 1, 1982, or the date
you first become eligible for SSI
benefits, if later;

* * * * *

(19) Hostile fire pay received from one
of the uniformed services pursuant to 37
U.S.C. 310.

3. Section 416.1161 is amended by
removing the “and” at the end of
paragraph (a)(21), and removing the
period at the end of paragraph (a)(22)
and adding a semi-colon in its place,
and by revising paragraph (a)(12) and
adding new paragraphs (a)(23), (a)(24)
and (a)(25) to read as follows:

§416.1161 Income of an ineligible spouse,
ineligible parent, and essential person for
deeming purposes.

* * * * *

a***

(12) Alaska Longevity Bonus
payments made to an individual who is
a resident of Alaska and who, prior to
October 1, 1985: met the 25-year
residency requirement for receipt of
such payments in effect prior to January
1, 1983; and was eligible for SSI;

* * * * *

(23) Hostile fire pay received from one
of the uniformed services pursuant to 37
U.S.C. 310;

(24) Impairment-related work
expenses, as described in 20 CFR
404.1576, incurred and paid by an
ineligible spouse or parent, if the
ineligible spouse or parent receives
disability benefits under title Il of the
Act; and

(25) Interest earned on excluded
burial funds and appreciation in the
value of excluded burial arrangements
which are left to accumulate and
become part of separate burial funds,
and interest accrued on and left to

accumulate as part of the value of
agreements representing the purchase of
excluded burial spaces (see
§416.1124(c) (9) and (15)).

[FR Doc. 96-24277 Filed 9-23-96; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket No. 93N-0481]

RIN 0910-AA23

Food Labeling: Health Claims and

Label Statements; Folate and Neural
Tube Defects; Revocation

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is revoking the
regulation authorizing a health claim on
the relationship between folic acid and
neural tube defects on the labels and in
the labeling of dietary supplements that
became final by operation of law. The
agency has replaced this revoked
regulation with one that it adopted in a
final rule that published in the Federal
Register of March 5, 1996 (61 FR 8752).
EFFECTIVE DATE: October 8, 1996.

FOR FURTHER INFORMATION CONTACT:
Jeanne I. Rader, Center for Food Safety
and Applied Nutrition (HFS-175), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-205-5375.
SUPPLEMENTARY INFORMATION:

|. Background

The Nutrition Labeling and Education
Act of 1990 (the 1990 amendments)
(Pub. L. 101-535) amended the Federal
Food, Drug, and Cosmetic Act (the act)
to give the Secretary of the Department
of Health and Human Services (the
Secretary), and by delegation FDA, the
authority to issue regulations
authorizing health claims on the labels
and in the labeling of foods. Section
403(r)(1)(B) of the act (21 U.S.C.
343(r)(1)(B)) provides that a product is
misbranded if it bears a claim that
characterizes the relationship of a
nutrient to a disease or health-related
condition, unless the claim is made in
accordance with procedures and
standards established under section
403(r)(3) and (r)(5)(D) of the act.

The 1990 amendments also directed
the Secretary to determine through
rulemaking whether claims regarding 10
nutrient-disease relationships met the
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requirements of the act. The
relationship of folic acid and neural
tube defects was among those 10 topics
(section 3(b)(1)(A)(x) of the 1990
amendments).

A. The 1991 Proposed Rule

In the Federal Register of November
27,1991 (56 FR 60537), FDA proposed
to not authorize a health claim on folic
acid and neural tube defects. The
agency tentatively concluded that there
was not significant scientific agreement,
based on the totality of publicly
available scientific evidence, that such a
claim would be valid. Thus, the
standard that the act established for
health claims for conventional foods,
which FDA had proposed, under section
403(r)(5)(D), as the standard for health
claims for dietary supplements, had not
been met.

B. The Public Health Service
Recommendation

In September 1992, following the
availability of significant new data, the
Public Health Service (PHS) issued a
recommendation that all women of
childbearing age in the United States
who are capable of becoming pregnant
should consume 0.4 milligram (mg) of
folic acid per day for the purpose of
reducing their risk of having a
pregnancy affected with spina bifida or
other neural tube defects. The
recommendation was based on data
suggesting that folic acid, when given at
a high dose (4 mg), can reduce the risk
of recurrence of neural tube defects and
on studies that used multivitamins
containing folic acid at dose levels from
0 to 1,000 micrograms per day. The PHS
recommendation identified approaches
and identified outstanding issues,
including the recommended intake of
folate, the potential role of other
nutrients in reducing the risk of neural
tube defects, safety concerns, and the
“folate-preventable” fraction of neural
tube defects.

C. The Dietary Supplement Act of 1992

In October 1992, the Dietary
Supplement Act of 1992 (the DS act)
was enacted. This statute imposed a
moratorium on FDA’s implementation
of the 1990 amendments with respect to
dietary supplements until December 15,
1993. The DS act directed FDA to issue
proposed rules to implement the 1990
amendments with respect to dietary
supplements by June 15, 1993, and to
issue final rules based on these
proposals by December 31, 1993. The
DS act also amended the so-called
“hammer” provision of the 1990
amendments, section 3(b)(2) of the 1990
amendments, to provide that if the

agency did not meet the established
December 31, 1993, timeframe for
issuance of final rules, the proposed
regulations would be considered final
regulations.

D. The 1993 Final Rules for Health
Claims for Food in Conventional Food
Form

In the Federal Register of January 6,
1993 (58 FR 2606), FDA published a
final rule in which it decided not to
authorize a health claim for folic acid
and neural tube defects. However, the
agency reaffirmed its support of the PHS
recommendation that all women of
childbearing age in the United States
who are capable of becoming pregnant
should consume 0.4 mg of folic acid
daily to reduce their risk of having a
pregnancy affected with spina bifida or
other neural tube defects. The agency
noted, however, that unresolved
guestions about the safe use of folate
remained. The agency concluded that it
could not authorize a health claim until
these questions were resolved. Because
of the DS act, FDA took no final action
with respect to the use of a health claim
on folic acid and neural tube defects on
dietary supplements.

E. The 1993 Proposal to Authorize a
Health Claim on Folic Acid and Neural
Tube Defects

In the Federal Register of October 14,
1993 (58 FR 53254), FDA published a
proposed rule to authorize the use of a
health claim about the relationship of
folate and neural tube defects on the
labels of foods in conventional food
form and dietary supplements. FDA
tentatively concluded, based on its
discussions with an advisory
committee, that it could ensure the safe
use of folate. FDA provided 60 days for
comment on this proposed action. The
comment period closed on December
13, 1993.

F. The 1994 Final Rule

Section 3(b)(2) of the 1990
amendments, as amended by section
202(a)(2)(B)(ii) of the DS act, provides
that if the Secretary does not issue final
regulations on any of the health claims
applicable to dietary supplements in a
timely manner, the proposed regulations
shall be considered final regulations but
not until December 31, 1993. Because
FDA was unable to publish a final rule
by December 31, 1993, in the
proceeding instituted in October of
1993, FDA published a document in the
Federal Register of January 4, 1994 (59
FR 433), announcing that the regulation
that it had proposed in October 1993 on
folate and neural tube defects was
considered to be a final regulation for

dietary supplements by operation of
law, effective July 1, 1994.

This document did not conclude the
rulemaking begun in October of 1993,
however. Rather, the January 4, 1994,
document was part of a separate
proceeding that is compelled under
section 3(b)(2) of the 1990 amendments
(see H. Rept. 101-538, 101st Cong., 2d
Sess. 18 and 136 Congressional Record
5842 on the effect of this “hammer”
provision).

In the January 4, 1994, document FDA
stated that the rulemaking that it
instituted in October of 1993 was
ongoing, and that it intended to issue a
final rule that would resolve the issues
in that ongoing proceeding. FDA issued
that final rule on March 5, 1996 (61 FR
8752).

In the Federal Register of March 5,
1996 (61 FR 8750), FDA proposed to
withdraw the regulation that became
final by operation of law on January 4,
1994 (the January 4, 1994, regulation).
FDA tentatively found that this action is
in the best interests of consumers,
manufacturers, and regulatory officials
for several reasons.

The agency stated that the January 4,
1994, regulation did not have the benefit
of public comment, and that it reflects
FDA's initial views on the folic acid/
neural tube defects health claim and
what it should say. FDA tentatively
found from the comments received in
response to the folic acid/neural tube
defects health claim proposal that the
January 4, 1994, regulation did not
adequately address several issues
related to this health claim. Because the
regulation included in the final rule
published in the March 5, 1996, issue of
the Federal Register addressed the
comments that the agency received and
included changes that the agency made
in response to those comments, FDA
tentatively found that the March 5,
1996, regulation is better able to
implement the act than the January 4,
1994, regulation, and that it provides for
a more useable and scientifically valid
health claim.

FDA tentatively found that replacing
the January 4, 1994, regulation with the
regulation included in the final rule
would not result in any hardship to
manufacturers who have relied on the
January 4, 1994, regulation. The
regulation in the March 5, 1996, final
rule in most respects was consistent
with the January 4, 1994, regulation.
The only differences were those
modifications that the agency made to
shorten the claim and to provide more
flexibility to those who decide to use it
on their labels or in their labeling.

FDA gave interested persons 30 days
to comment on its proposal to withdraw
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the January 4, 1994, regulation. It also
proposed to make any final rule that
issued in this proceeding effective on
the date of its publication. FDA received
one comment that addressed this
proposed action. This comment fully
supported the agency’s proposal.

1. Environmental Impact

In the March 5, 1996 (61 FR 8750 at
8751), proposal FDA stated that it had
determined under 21 CFR 25.24(a)(11)
that this action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. FDA received no
comments on this conclusion.
Therefore, FDA restates it in this
document.

I11. Analysis of Other Impacts

In the March 5, 1996 (61 FR 8750 at
8751), proposal FDA announced that it
had fully assessed the effects of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(Pub. L. 96-354) and found that it was
fully consistent with the Executive
Order, and that it will not have a
significant impact on a substantial
number of small entities. The agency
received no comments on these
conclusions and consequently is
restating them in this document.

List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, § 101.79 Health
claims; folate and neural tube defects
(as published in the Federal Register of
January 4, 1994 (59 FR 434), which
became final by operation of law, is
removed. FDA has replaced the January
4, 1994, regulation with a regulation
that appeared in the Federal Register of
March 5, 1996 (61 FR 8779), and is
currently codified in the 1996 edition of
Title 21 of the Code of Federal
Regulations (pp. 131-134).

This document is issued under
sections 4, 5, and 6 of the Fair Packaging
and Labeling Act (15 U.S.C. 1453, 1454,
and 1455); and sections 201, 301, 402,
403, 409, and 701 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C, 321,
331, 342, 343, 348, and 371).

Dated: September 17, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96—-24223 Filed 9-23-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF STATE

22 CFR Part 33
[Public Notice 2425]

Fishermen’s Protective Act Guaranty
Fund Procedures

AGENCY: Department of State.
ACTION: Direct final rule.

SUMMARY: The Department of State
issues this direct final rule to revise the
administration of the Fishermen’s
Guaranty Fund under section 7 of the
Fishermen’s Protective Act of 1967, as
amended (the Act). These revisions are
made in partial fulfillment of the
Department’s commitment that certain
regulations would be modified or
eliminated as part of the President’s
Regulatory Reinvention Initiative. The
revisions are also need to reflect the
recent reauthorization of the
Fishermen’s Guaranty Fund, as well as
amendments related to fees charged for
participation the Guaranty Fund, and to
reflect changes in the criteria for claims
to be eligible for compensation under
the Act.

This revision provides a single set of
guidelines for compensation.
EFFECTIVE DATE: This action is effective
January 23, 1997, unless notice is
received on or before November 25,
1996 that adverse or critical comments
will be submitted. If the effective date
is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Send comments to Bureau
of Oceans and International
Environmental and Scientific Affairs,
Office of Marine Conservation, Room
7820, U.S. Department of State,
Washington, DC 20520-7818.
FOR FURTHER INFORMATION CONTACT:
Stetson Tinkham, Office of Marine
Conservation, (202) 647—-3941.

SUPPLEMENTARY INFORMATION: Section 7
of the Act established the Guaranty
Fund, and Section 408 of Public Law
99-659, November 14, 1986, transferred
the administration of the Fund from the
Department of Commerce to the
Department of State, effective October 1,
1986. The Fishermen’s Guaranty Fund
regulations formerly appeared as
Department of Commerce regulations at
50 CFR Part 258.

The Guaranty Fund compensates U.S.
fishing vessel owners who have entered
into guaranty agreements for certain
losses caused by the seizure and
detention of their vessels by foreign
countries. Losses covered by the
Guaranty Fund include: confiscation,
spoilage, damage, lost fishing time, and
other incidental costs. Fees for these

agreements historically have paid about
60 percent of claims; about 40 percent
of claims have been paid from direct
appropriations. To implement this rule,
the Department of State does not intend
to seek annual direct appropriations, but
will operate the Fund based on fees
collected from participants and on
funds which remain available from prior
year balances. A separate fee notice will
be published for each fiscal year. This
direct final rule clarifies the procedure
for submission of claims, the processing
of guaranty agreement applications, and
the computations involved in
adjudicating those claims.

The Secretary of State also
administers a separate program, the
Fishermen'’s Protective Fund, under
Section 3 of the Act. Under the
Fishermen’s Protective Fund, vessel
owners may apply for reimbursement of
fines, license fees, registration fees, or
any other direct charge imposed by a
foreign country to secure the release of
a seized vessel. Claims under the
Protective Fund are paid from direct
appropriations.

The publication of this Department of
State direct final rule was delayed
pending reauthorization of the
Fishermen’s Guaranty Fund program.
Title IV of Public Law 104-43 amended
and reauthorized the program on
November 3, 1995. Other legislative
changes, such as the change in the U.S.
position on the international law
respecting highly migratory species,
effective upon the President’s signing of
Public Law 101-627, and other
measures in Public Law 104-43 dealing
with high seas fishing have been taken
into account in this direct final rule.

The method of computing
compensation of lost fishing time is
standardized. Depreciated replacement
cost is made the standard compensation
basis for capital equipment other than
vessels. The standard compensation
basis for vessels remains market value.

This rule will be open for public
comment for a period of sixty (60) days
following publication. Unless adverse
comment is received within that period,
the rule will become final thirty days
after the publication of a separate
“confirmation notice” at the close of the
comment period. That confirmation
notice will be accompanied by a notice
establishing the fee for participation in
the Fishermen’s Guaranty Fund for FY
1997.

This action is not subject to Executive
Order 12866 but has been reviewed to
ensure consistency with the overall
policies and purposes of that order. The
action creates no unfunded mandates on
State, local, and tribal governments, or
on the private sector, nor does it require
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initial or a final regulatory flexibility
analysis under the Regulatory
Flexibility Act.

The rule imposes no new collection of
information requirements for the
purposes of the Paperwork Reduction
Act. It continues existing requirements
which have been approved by the Office
of Management and Budget under
Control Number 0648—-0095.

This rule is being done as a direct
final rule because the rule involves
changes to a program providing a claims
benefit to certain members of the public.
These changes are designed to ease the
process of applying for these funds. We
believe they will be non-controversial
and will not engender adverse
comment. For these reasons, notice and
comment is not required under 5 U.S.C.
553(a)(2), and in any case that good
cause exists that notice and public
procedures are unnecessary under 5
U.S.C. 553(b)(3)(B). In order to provide
some opportunity for public input,
however, we have chosen to use the
direct final format with a 60 day period
for comment.

List of Subjects in 22 CFR Part 33

Administrative practice and
procedure, Claims, Fisheries, Fishing
vessels, Penalties, Seizures and
forfeitures.

22 CFR part 33 is revised to read as
follows:

PART 33—FISHERMEN'S PROTECTIVE
ACT GUARANTY FUND PROCEDURES
UNDER SECTION 7

Sec.
33.1
33.2
33.3
33.4
33.5
33.6
33.7

Purpose.

Definitions.
Eligibility.
Applications.
Guaranty Agreement.
Fees.

Conditions for claims.
33.8 Claim procedure.
33.9 Amount of award.
33.10 Payments.

33.11 Records.

33.12 Penalties.

Authority: 22 U.S.C. 1977.

§33.1 Purpose.

These rules clarify procedures for the
administration of Section 7 of the
Fishermen’s Protective Act of 1967.
Section 7 of the Act establishes a
Fishermen’s Guaranty Fund to
reimburse owners and charterers of
United States commercial fishing
vessels for certain losses and costs
caused by the seizure and detention of
their vessels by foreign countries under
certain claims to jurisdiction not
recognized by the United States.

§33.2 Definitions.

For the purpose of this part, the
following terms mean:

Act. The Fishermen’s Protective Act
of 1967 (22 U.S.C. 1971 et seq.).

Capital equipment. Equipment or
other property which may be
depreciated for income tax purposes.

Depreciated replacement costs. The
present replacement cost of capital
equipment after being depreciated on a
straight line basis over the equipment’s
depreciable life, which is standardized
at ten years.

Downtime. The time a vessel normally
would be in port or transiting to and
from the fishing grounds.

Expendable items. Any property,
excluding that which may be
depreciated for income tax purposes,
which is maintained in inventory or
expensed for tax purposes.

Fund. The Fishermen’s Guaranty
Fund established in the U.S. Treasury
under section 7(c) of the Act (22 U.S.C.
1977(c)).

Market value. The price property
would command in a market, at the time
of property loss, assuming a seller
willing to sell and buyer willing to buy.

Other direct charge. Any levy which
is imposed in addition to, or in lieu of
any fine, license fee, registration fee, or
other charge.

Owner. The owner or charterer of a
commercial fishing vessel.

Secretary. The Secretary of State or
the designee of the Secretary of State.

Seizure. Arrest of a fishing vessel by
a foreign country for allegedly illegal
fishing.

U.S. fishing vessel. Any private vessel
documented or certified under the laws
of the United States as a commercial
fishing vessel.

§33.3 Eligibility.

Any owner or charterer of a U.S.
fishing vessel is eligible to apply for an
agreement with the Secretary providing
for a guarantee in accordance with
section 7 of the Act.

§33.4 Applications.

(a) Applicant. An eligible applicant
for a guaranty agreement must:

(1) Own or charter a U.S. fishing
vessel; and

(2) Submit with his application the
fee specified in §33.6 below.

(b) Applicaton forms. Application
forms may be obtained by contacting the
Office of Marine Conservation, Bureau
of Oceans and International
Environmental and Scientific Affairs,
Room 7820, U.S. Department of State,
Washington, DC 20520-7818;
Telephone 202-647-3941.

(c) Where to apply. Applications must
be submitted to the Director, Office of

marine Conservation, Bureau of Oceans
and International Environmental and
Scientific Affairs, Room 7820, U.S.
Department of State, Washington, DC
20520-7818.

(d) Applicaton approval. Application
approval will be by execution of the
guaranty agreement by the Secretary or
by the Secretary’s designee.

§33.5 Guaranty agreements.

(a) Period in effect. Agreements are
effective for a Fiscal Year beginning
October 1 and ending on the next
September 30. Applications submitted
after October 1 are effective from the
date the application and fee are mailed
(determined by the postmark) through
September 30.

(b) Guaranty agreement transfer. A
guaranty agreement may, with the
Secretary’s prior consent, be transferred
when a vessel which is the subject of a
guaranty agreement is transferred to a
new owner if the transfer occurs during
the agreement period.

(c) Guaranty agreement renewal. A
guaranty agreement may be renewed for
the next agreement year by submitting
an application form with the
appropriate fee for the next year in
accordance with the Secretary’s
annually published requirements
regarding fees. Renewals are subject to
the Secretary’s approval.

(d) Provisions of the agreement. The
agreement will provide for
reimbursement for certain losses caused
by foreign countries’ seizure and
detention of U.S. fishing vessels on the
basis of claims to jurisdiction which are
not recognized by the United States.
Recent amendments to the Magnuson
Fishery Conservation and Management
Act (16 U.S.C. (1801 et seq.) assert U.S.
jurisdiction over highly migratory
species of tuna in the U.S. exclusive
economic zone (EEZ). Accordingly, as a
matter of international law, the United
States now recognizes other coastal
states’ claims to jurisdiction over tuna
in their EEZ’S. This change directly
affect certification of claims filed under
the Fishermen’s Protective Act.
Participants are advised that this means
that the Department will no longer
certify for payment claims resulting
from the seizure of a U.S. vessel while
such vessel was fishing for tuna within
the exclusive economic zone of another
country in violation of that country’s
laws. Claims for detentions or seizures
based on other claims to jurisdiction not
recognized by the United States, or on
the basis of claims to jurisdiction
recognized by the United States but
exercised in a manner inconsistent with
international law as recognized by the
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United states, may still be certified by
the Department.

§33.6 Fees.

(a) General. Fees provide for
administrative costs and payment of
claims. Fees are set annually on the
basis of past and anticipated claim
experience. The annual agreement year
for which fees are payable starts on
October 1 and ends on September 30 of
the following year.

(b) Amount and payment. The
amount of each annual fee or adjusted
fee will be established by the Office
Director of the Office of Marine
Conservation, Bureau of Oceans and
International Environmental and
Scientific Affairs, by publication of a
notice in the Federal Register. Each
notice will establish the amount of the
fee, when the fee is due, when the fee
is payable, and any special conditions
surrounding extension of prior
agreements or execution of new
agreements. Unless otherwise specified
in such notices, agreement coverage will
commence with the postmarked date of
the fee payment and application.

(c) Adjustment and refund. Fees may
be adjusted at any time to reflect actual
seizure and detention experience for
which claims are anticipated. Failure to
submit adjusted fees will result in
agreement termination as of the date the
adjusted fee is payable. No fees will be
refunded after an agreement is executed
by the Secretary.

(d) Disposition. All fees will be
deposited in the Fishermen’s Guaranty
Fund. They will remain available
without fiscal year limitation to carry
out section 7 of the Act. Claims will be
paid from fees and from appropriated
funds, if any. Fees not required to pay
administrative costs or claims may be
invested in U.S. obligations. All
earnings will be credited to the
Fishermen’s Guaranty Fund.

§33.7 Conditions for claims.

(a) Unless there is clear and
convincing credible evidence that the
seizure did not meet the requirements of
the Act, payment of claims will be made
when:

(1) A covered vessel is seized by a
foreign country under conditions
specified in the Act and the guaranty
agreement; and

(2) The incident occurred during the
period the guaranty agreement was in
force for the vessel involved.

(b) Payments will be made to the
owner for:

(1) All actual costs (except those
covered by section 3 of the Act or
reimbursable from some other source)
incurred by the owner during the

seizure or detention period as a direct
result thereof, including:

(i) Damage to, or destruction of, the
vessel or its equipment; or

(i) Loss or confiscation of the vessel
or its equipment; and

(iii) Dockage fees or utilities;

(2) The market value of fish or
shellfish caught before seizure of the
vessel and confiscated or spoiled during
the period of detention; and

(3) Up to 50 percent of the vessel’s
gross income lost as a direct result of the
seizure and detention.

(c) The exceptions are that no
payment will be made from the Fund for
a seizure which is:

(1) Covered by any other provision of
law (for example, fines, license fees,
registration fees, or other direct charges
payable under section 3 of the Act);

(2) Made by a country at war with the
United States;

(3) In accordance with any applicable
convention or treaty, if that treaty or
convention was made with the advice
and consent of the Senate and was in
force and effect for the United States
and the seizing country at the time of
the seizure;

(4) Which occurs before the guaranty
agreement’s effective date or after its
termination;

(5) For which other sources of
alternative reimbursement have not first
been fully pursued (for example, the
insurance coverage required by the
agreement and valid claims under any
law);

(6) For which material requirements
of the guaranty agreement, the Act, or
the program regulations have not been
fully fulfilled; or

(7) In the view of the Department of
State occurred because the seized vessel
was undermining or diminishing the
effectiveness of international
conservation and management measures
recognized by the United States, or
otherwise contributing to stock
conservation problems pending the
establishment of such measures.

§33.8 Claim procedures.

(a) Where and when to apply. Claims
must be submitted to the Office
Director, Office of Marine Conservation,
Bureau of Oceans and International
Environmental and Scientific Affairs,
Room 7820, U.S. Department of State,
Washington, DC 20520-7818. Claims
must be submitted within ninety (90)
days after the vessel’s release. Requests
for extension of the filing deadline must
be in writing and approved by the Office
Director, Office of Marine Conservation,
Bureau of Oceans and International
Environmental and Scientific Affairs.

(b) Contents of claim. All material
allegations of a claim must be supported

by documentary evidence. Foreign
language documents must be
accompanied by an authenticated
English translation. Claims must
include:

(1) The captain’s sworn statement
about the exact location and activity of
the vessel when seized;

(2) Certified copies of charges,
hearings, and findings by the
government seizing the vessel;

(3) A detailed computation of all
actual costs directly resulting from the
seizure and detention, supported by
receipts, affidavits, or other
documentation acceptable to the Office
Director, Office of Marine Conservation,
Bureau of Oceans and International
Environmental and Scientific Affairs;

(4) A detailed computation of lost
income claimed, including:

(i) The date and time seized and
released;

(ii) The number of miles and running
time from the point of seizure to the
point of detention;

(iii) The total fishing time lost
(explain in detail if lost fishing time
claimed is any greater than the elapsed
time from seizure to the time required
after release to return to the point of
seizure);

(iv) The tonnage of catch on board at
the time of seizure;

(v) The vessel’s average catch-per-
day’s fishing for the three calendar years
preceding the seizure;

(vi) The vessel’s average downtime
between fishing trips for the three
calendar years preceding the seizure;
and

(vii) The price-per-pound for the
catch on the first day the vessel returns
to port after the seizure and detention
unless there is a pre-negotiated price-
per-pound with a processor, in which
case the pre-negotiated price must be
documented; and

(5) Documentation for confiscated,
damaged, destroyed, or stolen
equipment, including:

(i) The date and cost of acquisition
supported by invoices or other
acceptable proof of ownership; and

(ii) An estimate from a commercial
source of the replacement or repair cost.

(c) Burden of proof. The claimant has
the burden of proving all aspects of the
claim, except in cases of dispute over
the facts of the seizure where the
claimant shall have the presumption
that the seizure was eligible unless there
is clear and convincing credible
evidence that the seizure did not meet
the eligibility standards of the Act.

§33.9 Amount of award.

(a) Lost fishing time. Compensation is
limited to 50 percent of the gross
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income lost as a direct result of the
seizure and detention, based on the
value of the average catch-per-day’s
fishing during the three most recent
calendar years immediately preceding
the seizure as determined by the
Secretary, based on catch rates on
comparable vessels in comparable
fisheries. The compensable period for
cases of seizure and detention not
resulting in vessels confiscation is
limited to the elapsed time from seizure
to the time after release when the vessel
could reasonably be expected to return
to the point of seizure. The compensable
period in cases where the vessel is
confiscated is limited to the elapsed
time from seizure through the date of
confiscation, plus an additional period
to purchase a replacement vessel and
return to the point of seizure. In no case
can the additional period exceed 120
days.

(1) Compensation for confiscation of
vessels, where no buy-back has
occurred, will be based on market value
which will be determined by averaging
estimates of market value obtained from
as many vessel surveyors or brokers as
the Secretary deems practicable;

(2) Compensation for capital
equipment other than vessel, will be
based on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement costs; and

(4) Compensation for confiscated
catch will be for full value, based on the
price-per-pound.

(b) Fuel expense. Compensation for
fuel expenses will be based on the
purchase price, the time required to run
to and from the fishing grounds, the
detention time in port, and the
documented fuel consumption of the
vessel.

(c) Stolen or confiscated property. If
the claimant was required to buy back
confiscated property from the foreign
country, the claimant may apply for
reimbursement of such charges under
section 3 of the Act. Any other property
confiscated is reimbursable from this
Guaranty Fund. Confiscated property is
divided into the following categories:

(1) Compensation for confiscation of
vessels, where no buy-back has
occurred, will be based on market value
which will be determined by averaging
estimates of market value obtained from
as many vessel surveyors or brokers as
the Secretary deems practicable;

(2) Compensation for capital
equipment other than a vessel, will be
based on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement cost; and

(4) Compensation for confiscated
catch will be for full value, based on the
price-per-pound.

(d) Insurance proceeds. No payments
will be made from the Fund for losses
covered by any policy of insurance or
other provisions of law.

(F) Appeals. All determinations under
this section are final and are not subject
to arbitration or appeal.

§33.10 Payments.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and
Scientific Affairs, will pay the claimant
the amount calculated under § 33.9.
Payment will be made as promptly as
practicable, but may be delayed pending
the appropriation of sufficient funds,
should fee collections not be adequate
to sustain the operation of the Fund.
The Director shall notify the claimant of
the amount approved for payment as
promptly as practicable and the same
shall thereafter constitute a valid, but
non-interest bearing obligation of the
Government. Delays in payments are not
a direct consequence of seizure and
detention and cannot therefore be
construed as increasing the
compensable period for lost fishing
time. If there is a question about
distribution of the proceeds of the
claim, the Director may request proof of
interest from all parties, and will settle
this issue.

§33.11 Records.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and
Scientific Affairs will have the right to
inspect claimants’ books and records as
a precondition to approving claims. All
claims must contain written
authorization of the guaranteed party for
any international, federal, state, or local
governmental Agencies to provide the
Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and
Scientific Affairs any data or
information pertinent to a claim.

§33.12 Penalties.

Persons who willfully make any false
or misleading statement or
representation to obtain compensation
from the Fund are subject to criminal
prosecution under 22 U.S.C. 1980(Q).
This provides penalties up to $25,000 or
imprisonment for up to one year, or
both. Any evidence of criminal conduct
will be promptly forwarded to the
United States Department of Justice for
action. Additionally, misrepresentation,
concealment, or fraud, or acts
intentionally designed to result in

seizure, may void the guaranty
agreement.

Dated: August 13, 1996.
Eileen Claussen,

Assistant Secretary for Oceans and
International Environmental and Scientific
Affairs.

[FR Doc. 96-23436 Filed 9-23-96; 8:45 am]
BILLING CODE 4710-09-M

DEPARTMENT OF JUSTICE
Office of Justice Programs

28 CFR Part 91
[0JP No. 1099]
RIN 1121-AA41

Grants Program for Indian Tribes

AGENCY: Office of Justice Programs,
Justice.

ACTION: Interim rule.

SUMMARY: This document announces an
interim rule and requests comments on
provisions that implement the Violent
Offender Incarceration and Truth-In-
Sentencing Grants Program for Indian
Tribes as required by Section 114 of the
Fiscal Year 1996 Omnibus Consolidated
Rescissions and Appropriations Act.
DATES: This rule becomes effective
September 24, 1996. All comments must
be received by October 24, 1996.

ADDRESSES: All comments should be
addressed to Larry Meachum, Director,
the Corrections Program Office, Office of
Justice Programs, 633 Indiana Ave.,
NW., 4th Floor, Washington, DC, 20531.
FOR FURTHER INFORMATION CONTACT: Dr.
Stephen P. Amos, the Corrections
Program Office at (202) 848—6325.

SUPPLEMENTARY INFORMATION:

Overview of the Violent Offender
Incarceration and Truth-In-Sentencing
Grants Program for Indian Tribes

Section 114 of the Fiscal Year 1996
Omnibus Consolidated Rescissions and
Appropriations Act, Public Law 104—
134 (April 26, 1996) (‘““Appropriations
Act”’) amends the Violent Crime Control
and Law Enforcement Act of 1994,
Subtitle A of Title Il, Public Law 103—
322, 108 Stat. 1796 (September 13,
1994), as amended, codified at 42 U.S.C.
13701 et seq., to authorize a reservation
of funds for the specific purpose of
allowing the Attorney General to make
discretionary grants to Indian tribes.
Specifically, from amounts appropriated
to implement Subtitle A of Title Il, the
Appropriations Act allocates 0.3 percent
in each of fiscal years 1996 and 1997
and 0.2 percent in each of fiscal years
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1998, 1999 and 2000, for discretionary
grants to Indian tribes. Appropriated
funds for this grant program in fiscal
year 1996 total $1.2 million. Awarded
grants must be used for purposes of
constructing jails on tribal lands for the
incarceration of offenders subject to
tribal jurisdiction.

Administrative Requirements

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. This rule is not a
“significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
accordingly, this rule has not been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

The Assistant Attorney General,
Office of Justice Programs, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 8§605(b)), has
reviewed this Interim Rule and, by
approving it, certifies that the Interim
Rule will not have a significant
economic impact on a substantial
number of small entities. The Assistant
Attorney General, Office of Justice
Programs determined: (1) Interim Rule
provides the outline of a program
governing the award of grants to Indian
Tribes; and (2) the award of such grants
impose no requirements on small
businesses or on other small entities,
and as such, the Interim Rule would be
in accordance with the Regulatory
Flexibility Act.

National Environmental Policy Act of
1969

This regulation has been reviewed in
accordance with the Office of Justice
Program’s Procedures for Implementing
the National Environmental Policy Act,
28 CFR Part 61. The Assistant Attorney
General for the Office of Justice
Programs has determined that this
regulation does not constitute a major
federal action significantly affecting the
quality of the human environment and
in accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, an Environmental
Impact Statement is not required.

Small Business Regulatory Enforcement
Fairness Act of 1996

This regulation will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based

companies to compete with foreign-
based companies in domestic and
export markets and therefore is not a
major rule, as defined by 5 U.S.C.
804(2).

Unfunded Mandates Reform Act of 1995

This regulation will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
public sector, of $100,000,000 or more
in any one year and will not
significantly or uniquely affect small
governments.

List of Subjects in 28 CFR Part 91

Grant Programs—Law, Indians—tribal
government.

For the reasons set out in the
preamble, Title 28, Part 91, of the Code
of Federal Rregulations is proposed to
be amended as follows:

PART 91—GRANTS FOR
CORRECTIONAL FACILITIES

1. The authority citation for part 91 is
revised to read as follows:

Authority: Sec. 20105 of Subtitle A, Title
Il of the Violent Crime Control and Law
Enforcement Act of 1994, unless otherwise
noted.

2. A new Subpart C is added to read
as follows:

Subpart C—Violent Offender Incarceration
and Truth-in-Sentencing Grant Programs
for Indian Tribes

Sec.
91.21
91.22

Purpose.
Definitions.
91.23 Grant authority.
91.24 Grant distribution.
Authority: 42 U.S.C. 13701 et seq. as
amended by Pub.L. 104-134.

§91.21 Purpose.

This part sets forth requirements and
procedures to award grants to Indian
Tribes for purposes of constructing jails
on tribal lands for the incarceration of
offenders subject to tribal jurisdiction.

8§91.22 Definitions.

(a) The Act means the Violent Crime
Control and Law Enforcement Act of
1994, Subtitle A of Title I, Public Law
103-322, 108 Stat. 1796 (September 13,
1994) as amended by the Fiscal Year
1996 Omnibus Consolidated Rescissions
and Appropriations Act, Public Law
104-134 (April 26, 1996), codified at 42
U.S.C. 13701 et. seq.

(b) Assistant Attorney General means
the Assistant Attorney General for the
Office of Justice Programs.

(c) Tribal lands means:

(2) All land within the limits of any
Indian reservation under the
jurisdiction of the United States

Government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation;

(2) All dependent Indian communities
within the borders of the United States
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State; and

(3) All Indian allotments, the Indian
titles to which have not been
extinguished, including rights-of way
running through the same.

(d) Indian Tribe means any Indian or
Alaska Native tribe, band, nation,
pueblo, village, or community that the
Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to
Public Law 103-454, 108 Stat. 4791, and
which performs law enforcement
functions as determined by the
Secretary of the Interior.

(e) Construct jails means constructing,
developing, expanding, modifying, or
renovating jails and other correctional
facilities.

§91.23 Grant authority.

(a) The Assistant Attorney General
may make grants to Indian tribes for
programs that involve constructing jails
on tribal lands for the incarceration of
offenders subject to tribal jurisdiction.

(b) Applications for grants under this
program shall be made at such times
and in such form as may be specified by
the Assistant Attorney General.
Applications will be evaluated
according to the statutory requirements
of the Act and programmatic goals.

(c) Grantees must comply with all
statutory and program requirements
applicable to grants under this program.

8§91.24 Grant distribution.

(a) From the amounts appropriated
under section 20108 of the Act to carry
out sections 20103 and 20104 of the Act,
the Assistant Attorney General shall
reserve, to carry out this program—

(1) 0.3 percent in each fiscal years
1996 and 1997; and

(2) 0.2 percent in each of fiscal years
1998, 1999 and 2000.

(b) From the amounts reserved under
paragraph (a) of this section, the
Assistant Attorney General may exercise
discretion to award or supplement
grants to such Indian Tribes and in such
amounts as would best accomplish the
purposes of the Act.

Dated: September 17, 1996.
Laurie Robinson,

Assistant Attorney General, Office of Justice
Programs.

[FR Doc. 96—24324 Filed 9-23-96; 8:45 am]
BILLING CODE 4410-18-U
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Office of Community Oriented Policing
Services

28 CFR Part 92
RIN 1105-AA47

FY 1996 Police Corps Program

AGENCY: Office of the Police Corps and
Law Enforcement Education, Office of
Community Oriented Policing Services,
Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule establishes a
framework for the Police Corps,
authorized by the Police Corps Act,
Title XX, Subtitle A of the Violent
Crime Control and Law Enforcement
Act of 1994. For Fiscal Year 1996,
Congress has appropriated $10 million
for the operation of the Police Corps.
This regulation is being published
under the statutory grant of authority of
the Police Corps Act to issue regulations
governing the process of selection of
Police Corps participants.

DATES: This interim rule is effective on
September 24, 1996. All comments must
be received by close of business (5:30
p-m. EST) on October 24, 1996. The
length of the comment period has been
limited to thirty days in order to provide
States and individuals timely access to
the available program funds. It would be
contrary to the public interest to delay
implementation of the program.
ADDRESSES: All comments should be
addressed to L. Anthony Sutin, Deputy
Director/General Counsel, Office of
Community Oriented Policing Services,
U.S. Department of Justice, 1100
Vermont Avenue, NW., Washington, DC
20530.

FOR FURTHER INFORMATION CONTACT: The
Department of Justice Response Center
at 1-800-421-6770 or (202) 307-1480,
or L. Anthony Sutin, Office of
Community Oriented Policing Services,
at (202) 514-3750.

SUPPLEMENTARY INFORMATION: The
purpose of this rule is to provide
guidance to States and individuals
interested in applying to participate in
the Police Corps. The rule addresses
eligibility requirements, application
criteria and procedures, and certain
post-application requirements. The rule
is not intended to be a comprehensive
compilation of the administrative
requirements of the Police Corps; the
authorizing statute (42 U.S.C. 14091 et
seq.) is quite detailed in a number of
respects and those requirements and
provisions are not repeated in the
regulation (but are set forth in the
following overview). In addition, other

program requirements and procedures
will be formulated by the participating
States in light of their circumstances
and needs.

Overview

The Police Corps is administered by
the Office of the Police Corps and Law
Enforcement Education (““OPCLEE"),
within the Office of Community
Oriented Policing Services, U.S.
Department of Justice, in partnership
with participating States that have
submitted an approved State plan. The
Police Corps awards scholarships and
reimburses educational expenses to
students who agree to work in a State
or local police force for at least four
years. Students must pursue an
undergraduate or graduate degree in a
course of study which, in the judgment
of the State or local police force to
which the participant will be assigned,
includes appropriate preparation for
police service. The service commitment
must follow receipt of the baccalaureate
degree or precede commencement of
graduate studies funded by the Police
Corps. Police Corps funds cover
education expenses (including tuition,
fees, books, supplies, transportation,
room and board, and miscellaneous
expenses) up to $7,500 per academic
year, with a limit on total payments to
any student of $30,000. Funds are paid
directly by the Department of Justice to
the institution of higher education, or to
the participating student in
reimbursement for the expenses.

Police Corps scholarship funds also
are available to dependent children of
law enforcement officers killed in the
line of duty. These scholarships may be
applied to any course of study, without
any service or repayment obligation.

Police Corps participants are selected
on a competitive basis by each State
within the framework of this rule.
Participation is open to U.S. citizens
and permanent resident aliens who
meet the requirements for admission as
a trainee of the police agency to which
he or she will be assigned. Participants
also must possess the necessary mental
and physical capabilities and emotional
characteristics to be an effective law
enforcement officer, be of good
character and demonstrate sincere
motivation and dedication to law
enforcement and public service. Until
1999, up to 10% of Police Corps
participants may be persons who have
had some law enforcement experience
and have demonstrated special
leadership potential and dedication to
law enforcement.

Service Obligation: Participants enter
into a contract with OPCLEE for their
four-year service commitment. Police

Corps participants have all of the rights
and responsibilities of the members of
the police force to which they are
assigned. They should be compensated
at the same rate of pay and receive the
same benefits as other officers of the
same rank and tenure of their assigned
force. If disciplinary matters, layoffs, or
other circumstances preclude
fulfillment of the four-year service
requirement, OPCLEE will reassign the
participant to an “equivalent law
enforcement service.” If physical or
emotional disability preclude
completion of service; OPCLEE may
substitute participation in community
service. If the service obligation is not
satisfactorily completed, the participant
will be required to repay all Police
Corps funds received, plus interest at
ten percent.

Police agencies that employ Police
Corps officers will receive $10,000 per
participant for each year of service, or
$40,000 per each participant who
fulfills the four-year service obligation.
However, a police agency may not
receive this payment if its average size
has declined by more than 2 percent
since January 1, 1993, or if it has laid
off officers.

State Participation: A State or
territory that wishes to participate in the
Police Corps must designate a lead
agency that will submit a State plan to
OPCLEE and administer the program in
the State. The State plan must provide
that the agency will work in cooperation
with local law enforcement liaisons,
representatives of police labor and
management organizations, and other
appropriate agencies to develop and
implement interagency agreements. The
State also must agree to advertise the
availability of Police Corps funds, and
make special efforts to recruit applicants
from among members of all racial,
ethnic or gender groups.

The State plan sets out procedures
governing assignment of participants to
State and local police agencies.
Participants must be assigned to those
geographic areas where there is the
greatest need for additional personnel
and where they will be used most
effectively. Where consistent with those
objectives, a participant should be
assigned to an area near his or her home
or other location of choice. No
participants may be assigned to a police
force the size of which has declined
more than 5 percent since 1989 or
which has laid off officers. Up to ten
percent of participants may be assigned
to the State Police.

The State plan must provide that
Police Corps participants will, to the
extent feasible, be assigned to
community and preventive patrol.
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To avoid oversubscription of the
program, OPCLEE has discretion
regarding the number of State plans that
are approved, giving preference to those
that provide law enforcement personnel
to areas of greatest need.

Training: Police corps participants
must attend two 8-week training
sessions established by OPCLEE,
following the completion of their
sophomore and junior years (unless the
participant entered the program after
that point). Training is intended to serve
as basic law enforcement training,
designed to include vigorous physical
and mental training to teach
participants self-discipline and
organizational loyalty and to impart
knowledge and understanding of legal
processes and law enforcement. Each
participant is paid $250 per week of
training by OPCLEE.

Under the authorizing statute,
OPCLEE may establish and administer
up to three training centers, or contract
with existing State training facilities.
OPCLEE is required to contract with a
State facility, if the facility so requests,
if OPCLEE determines that the facility
offers training substantially equivalent
to that called for under this provision.
OPCLEE also may contract or enter into
agreements with other individuals,
universities, federal, state and local
government agencies for training
resources. OPCLEE is authorized to
expend funds for effective maintenance
of the training centers, including
purchases of supplies, uniforms, and
educational materials, and the provision
of subsistence, quarters, and medical
care to participants.

Request for Comment: The Office of
the Police Corps and Law Enforcement
Education seeks comments on any
aspect of the rule.

Administrative Requirements
Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Office of Community
Oriented Policing Services has
determined that this Interim Rule is not
a “‘significant regulatory action’” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and,
accordingly, this Interim Rule has not
been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

The Director, Office of the Police
Corps and Law Enforcement Education,
Office of Community Oriented Policing
Services, in accordance with the
Regulatory Flexibility Act, codified at 5

U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This Interim Rule builds upon the
statutory outline of a program providing
scholarships and educational assistance
to individuals in exchange for a
commitment to serve as a law
enforcement officer for four years, and
the award of such scholarships or
assistance imposes no requirements on
small businesses or other small entities.

Paperwork Reduction Act

The information collection
requirements contained in this interim
rule were submitted for review and
clearance to the Office of Management
and Budget, as required by provisions of
the Paperwork Reduction Act, 44 U.S.C.
3504(h). A clearance number of 1103—
0035 has been assigned, with the
clearance expiring on February 27,
1997.

List of Subjects in 28 CFR Part 92

Law Enforcement Officers,
Scholarships and fellowships, Student
Aid.

For the reasons set out in the
preamble, 28 CFR is amended by adding
Part 92 to read as follows:

PART 92—POLICE CORPS
ELIGIBILITY AND SELECTION
CRITERIA

Sec.

92.1 Scope.

92.2 Am | eligible to apply to participate in
the Police Corps?

92.3 How and when should | apply to
participate in the Police Corps?

92.4 How will participants be selected from
applicants?

92.5 What educational expenses does the
Police Corps cover, and how will they be
paid?

92.6 What colleges or universities can |
attend under the Police Corps?

Authority: 42 U.S.C. 14091.

§92.1 Scope.

This subpart sets forth guidance on
the eligibility for and selection to
participate in the Police Corps. The
Police Corps offers scholarships and
educational expense reimbursements to
individuals who agree to serve as a State
or local police officer or sheriff’s deputy
for four years. In addition, Police Corps
participants receive sixteen weeks of
training in basic law enforcement,
including vigorous physical and mental
training to teach self-discipline and
organizational loyalty and to impart
knowledge and understanding of legal
processes and law enforcement.

§92.2 Am leligible to apply to participate
in the Police Corps?

(a) You should consider applying to
the Police Corps if you are seeking an
undergraduate or graduate degree, and
are willing to commit to four years of
service as a member of a State or local
police force. To be eligible to participate
in a State Police Corps program, an
individual also must:

(1) Be a citizen of the United States or
an alien lawfully admitted for
permanent residence in the United
States as of the date of application;

(2) Meet the requirements for
admission as a trainee of the State or
local police force to which the
participant will be assigned if selected,
including achievement of satisfactory
scores on any applicable examination,
except that failure to meet the age
requirement for a trainee of the State or
local police force shall not disqualify
the applicant if the applicant will be of
sufficient age upon completing an
undergraduate course of study;

(3) Possess the necessary mental and
physical characteristics to discharge
effectively the duties of a law
enforcement officer;

(4) Be of good character and
demonstrate sincere motivation and
dedication to law enforcement and
public service;

(5) In the case of an undergraduate,
agree in writing that the participant will
complete an educational course of study
leading to the award of a baccalaureate
degree and will then accept an
appointment and complete four years of
service as an officer in the State police
or in a local police department within
the State;

(6) In the case of a participant desiring
to undertake or continue graduate study,
agree in writing that the participant will
accept an appointment and complete 4
years of service as an officer in the State
police or in a local police department
within the State before undertaking or
continuing graduate study;

(7) Contract, with the consent of the
participant’s parent or guardian if the
participant is a minor, to serve four
years as an officer in the State police or
in a local police department, if an
appointment is offered; and

(8) Except as provided in paragraph
(2)(8)(i) of this section, be without
previous law enforcement experience.

(i) Until September 13, 1999, up to ten
percent of the applicants accepted into
the State Police Corps program may be
persons who have had some law
enforcement experience and/or have
demonstrated special leadership
potential and dedication to law
enforcement.
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(b) According to the Debt Collection
Procedures Act (Pub. L. 101-647 as
amended), 28 U.S.C. 3201, persons who
have incurred a court judgment in favor
of the United States creating a lien
against their property arising from a
civil or criminal proceeding regarding a
debt are precluded from receiving
Federal funds (including Police Corps
funds) until the judgment lien has been
paid in full or otherwise satisfied.

(c) Educational assistance under the
Police Corps Act for any course of study
also is available to a dependent child of
a law enforcement officer:

(1) Who is a member of a State or
local police force or is a Federal
criminal investigator or uniformed
police officer;

(2) Who is not a participant in the
Police Corps program, but

(3) Who serves in a State for which
the Director has approved a Police
Corps plan, and

(4) Who is killed in the course of
performing policing duties.

(i) For purposes of this assistance, a
dependent child means a natural or
adopted child or stepchild of a law
enforcement officer who at the time of
the officer’s death was no more than 21
years old or, if older than 21 years, was
in fact dependent on the child’s parents
for at least one-half of the child’s
support (excluding educational
expenses), as determined by the Director
based on a review of any available
documentation.

(if) The educational assistance
available under this subsection is
subject to the same dollar limitations set
forth in §92.4, but carries no police
service obligation, repayment
contingencies, or requirement for
approval of a course of study.

§92.3 How and when should I apply to
participate in the Police Corps?

(a) The application and selection
process occurs at the State level. An
applicant may apply to participate in
more than one State Police Corps
program, provided that the applicant is
prepared to commit to serve as a law
enforcement officer in the State to
which application is made. Application
forms should be obtained from the State
Police Corps agencies.

(b) Applicants may seek admission to
the Police Corps either before
commencement of or during the
applicant’s course of undergraduate or
graduate study. However, acceptance
into the Police Corps will be
conditioned on matriculation in or
acceptance for admission at a four-year
institution of higher education. Specific
application deadlines will be

established by State Police Corps
agencies.

§92.4 How will participants be selected
from applicants?

(a) Applicants should be selected
competitively based upon selection
criteria developed by the State Police
Corps agency pursuant to this
subsection. Appropriate application
materials should be developed by the
State Police Corps agency to obtain the
information reasonably needed to make
selection and assignment decisions and
to provide required information to the
Director.

(b) The State Police Corps agency
should develop selection criteria in
consultation with local law enforcement
officials, representatives of police labor
organizations and police management
organizations, and other appropriate
State and local agencies. Selection
criteria should seek to attract highly
qualified individuals with backgrounds
and characteristics likely to assure
effective participation in the Police
Corps. Criteria should include
consideration of factors bearing on the
statutory eligibility requirements set
forth in §92.1, and may include
(without limitation) consideration of:

(1) Scholastic record;

(2) Work experience;

(3) Extracurricular and/or community
involvement;

(4) Letters of recommendation;

(5) Demonstrated interest in policing
as a career.

(c) After selection, the State Police
Corps agency will forward to the
Director, Office of the Police Corps and
Law Enforcement Education a list of
persons selected for admission to the
Police Corps. With respect to each
person, the list should set forth:

(1) Name;

(2) Address;

(3) Social security number;

(4) Name and location of law
enforcement agency to which the person
has been assigned,;

(5) Educational institution in which
the person is enrolled or has been
accepted for admission, and course of
study;

(6) Date on which the person is
expected to commence his/her service;
(7) Certification that the person has

been found to meet the statutory
selection criteria at 42 U.S.C. § 14096;

(8) A Police Corps Agreement signed
by the applicant; and

(9) An itemization of the educational
expenses that the person is eligible to
receive through scholarship and/or
reimbursement.

(i) With respect to individuals
identified to receive educational

assistance under § 92.2(c), the list
should contain the information in
paragraphs (c) (1), (2), (3), (5) and (9) of
this section.

(i) With respect to the list in the
aggregate, a summary of the racial and
gender distribution of the individuals.

(d) After selection, the State Policy
Corps agency should notify applicants
of their selection, their agency
assignment, and their assignment to a
training class. However, admission to
the Police Corps is not final until the
Police Corps Agreement has been signed
both by the applicant and the Director.

§92.5 What educational expenses does
the Police Corps cover, and how will they
be paid?

(a) Educational expenses are paid
either in the form of a scholarship or a
reimbursement. Scholarships will be
paid where Police Corps participants are
currently enrolled in an approved
course of study in an institution of
higher education. Reimbursements will
be paid to participants for educational
expenses incurred prior to admission to
the Police Corps. In certain
circumstances, a Police Corps
participant may receive a
reimbursement for past expenses and a
scholarship for current expenses.

(b) Requests for payment of
educational expenses by a Police Corps
participant should be submitted to the
Director through the State Police Corps
agency.

(1) Educational expenses are expenses
that are directly attributable to a course
of education leading to the award of
either a baccalaureate or graduate
degree, and may include:

(i) Tuition, in an amount billed by the
institution of higher education;

(ii) Fees, in an amount billed by the
institution of higher education;

(iii) Cost of books required to be
purchased pursuant to the curriculum
in which the candidate is enrolled;

(iv) Cost of transportation from the
candidate’s home to school, calculated
at actual cost or the current prevailing
rate for mileage reimbursement for
federal travel,

(v) Cost of room and board;

(vi) Miscellaneous expenses not to
exceed $250 per academic semester.

(2) A participant receiving a
scholarship may submit payment
requests prior to the commencement of
each subsequent academic year in
which he/she is enrolled in an
institution of higher education.

(3) For participants currently enrolled
in an institution of higher education,
each payment request must be
accompanied by:
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(i) a certification from the institution
that the participant is maintaining
satisfactory academic progress;

(ii) a certification by or on behalf of
the State or local police force to which
the participant will be assigned that the
participant’s course of study includes
appropriate preparation for police
service.

(4) The maximum Police Corps
payment per participant per academic
year, whether in the form of scholarship
or reimbursement, is $7,500. In the case
of a participant who is pursuing a
course of educational study during
substantially an entire calendar year, the
maximum payment will be $10,000 per
such calendar year.

(5) The total of all Police Corps
scholarship or reimbursement payments
to any one participant shall not exceed
$30,000.

(6) Police Corps scholarship payments
will be made directly to the institution
of higher education that the student is
attending. Each institution of higher
education receiving a Police Corps
scholarship payment shall remit to such
student any funds in excess of the costs
of tuition, fees, and room and board
payable to the institution.

(7) Reimbursements for past expenses
will be made directly to the Police
Corps participant. One-quarter of the
reimbursement will be made after
completion of each of the four years of
the participant’s required service
obligation.

§92.6 What colleges or universities can |
attend under the Police Corps?

(a) The choice of institution is up to
the participant, as long as the institution
meets the definition of an *‘institution of
higher deduction.” As defined in 20
U.S.C. 1141(a), an “institution of higher
education” means an educational
institution in any State which:

(1) admits as regular students only
persons having a certificate of
graduation from a school providing
secondary education, or the recognized
equivalent of such a certificate,

(2) is legally authorized within such
State to provide a program of education
beyond secondary education,

(3) provides an educational program
for which it awards a bachelor’s degree
or provides not less than a two-year
program which is acceptable for full
credit toward such a degree,

(4) is a public or other nonprofit
institution, and

(5) is accredited by a nationally
recognized accrediting agency or
association, or if not so accredited, is an
institution that has been granted
preaccreditation status by such an
agency or association that has been

recognized by the Secretary (of
Education) for the granting of
preaccreditation status, and the
Secretary has determined that there is
satisfactory assurance that the
institution will meet the accreditation
standards of such an agency or
association within a reasonable time.

(b) Such term also includes any
school which provides not less than a
one-year program of training to prepare
students for gainful employment in a
recognized occupation and which meets
the provisions of paragraphs (a) (1), (2),
(4), and (5) of this section. Such term
also includes a public or nonprofit
educational institution in any State
which, in lieu of the requirement in
paragraph (a)(1) of this section, admits
as regular students persons who are
beyond the age of compulsory school
attendance in the State in which the
institution is located.

(c) A Police Corps scholarship only
may be used to attend a four-year
institution of higher education, except
that:

(1) A scholarship may be used for
graduate and professional study; and

(2) If a participant has enrolled in the
Police Corps upon or after transfer to a
four-year institution of higher
education, the Director may reimburse
the participant for prior educational
expenses.

Dated: September 16, 1996.
Joseph E. Brann,
Director.
[FR Doc. 96-24212 Filed 9-23-96; 8:45 am]
BILLING CODE 4410-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[FRL-5614-3]

Standards of Performance for New
Stationary Sources Rescission of
Alternate Opacity Standard for Omaha
Public Power District—Nebraska City
Power Station, Nebraska City, NE

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is rescinding the
alternate opacity emission limit
established for the Nebraska City Power
Station in Nebraska City, Nebraska,
owned and operated by Omaha Public
Power District (OPPD). Performance
testing showed the power plant can now
meet both the particulate and opacity
limits set forth in the regulation; thus,
an alternate opacity limit is no longer

necessary. Under this rule, the opacity
limit for the Nebraska City Power
Station would be changed from 30
percent (with a maximum of 37 percent
for not more than six minutes in any
hour) to 20 percent (with a maximum of
27 percent for one six-minute period per
hour).

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in the Federal Register
publication, the EPA is proposing to
approve the rule should adverse or
critical comments be filed.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.

Commenters should also indicate
whether they wish to request a public
hearing on this action, including the
reasons for the request and the nature of
the comments which would be
presented at any public hearing. If a
hearing is requested, the EPA will
determine whether to hold a public
hearing, and will announce the time and
location of any hearing in a subsequent
Federal Register notice.

DATES: This action will be effective
November 25, 1996 unless by October
24,1996 adverse or critical comments
are received. Comments should be
submitted to Angela Ludwig at the
address below.

ADDRESSES: Written comments and
requests for public hearing on this
action should be addressed to Angela
Ludwig, Air Permits and Compliance
Branch, Environmental Protection
Agency, Region VII, 726 Minnesota
Avenue, Kansas City, Kansas 66101.
Comments should be strictly limited to
the subject matter of this proposal, the
scope of which is discussed below.

Docket: Pursuant to sections 307(d)(1)
(C) and (N) of the Clean Air Act (CAA),
42 U.S.C. 7607(d)(1) (C) and (N), this
action is subject to the procedural
requirements of section 307(d).
Therefore, the EPA has established a
public docket for this action, Docket #
A-96-31. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the: Environmental
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Protection Agency, Air, Permits and
Compliance Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101; and
EPA Air & Radiation Docket and
Information Center, 401 M Street, SW.,
Washington, DC 10460.

FOR FURTHER INFORMATION CONTACT:
Angela Ludwig, Air Permits and
Compliance Branch, Environmental
Protection Agency, Region VII, 726
Minnesota Avenue, Kansas City, Kansas
66101, (913) 551-7411.

SUPPLEMENTARY INFORMATION: On
December 23, 1971 (36 FR 24875), the
EPA promulgated Standards of
Performance for Fossil-Fuel-Fired Steam
Generators for Which Construction Is
Commenced after August 17, 1971, as
Subpart D of 40 CFR Part 60, pursuant
to section 111 of the CAA, 42 U.S.C.
57411. Under these provisions, the
affected facility was required to conduct
performance tests during its initial
startup period to demonstrate
compliance with opacity and other
applicable standards (40 CFR 60.8).
Pursuant to 40 CFR 60.11(e)(6), a source
may petition the EPA for an alternate
opacity limit if all other emission limits
in an applicable New Source
Performance Standard (NSPS) are met,
and the source cannot meet the
applicable opacity limit. Pursuant to 40
CFR 60.11(e)(7), the EPA will grant such
a petition if the source or operator
demonstrates that the affected facility
and associated air pollution control
equipment were operated and
maintained in a manner to minimize the
opacity of emissions during the
performance tests; that the performance
tests were performed under the
conditions established by the EPA; and
that the affected facility and associated
air pollution control equipment were
incapable of being adjusted or operated
to meet the applicable opacity standard.
OPPD conducted performance tests and
opacity/mass correlation tests in 1981.
These tests were the basis for the EPA
rule, published in the Federal Register
on November 24, 1981 (46 FR 57497),
codified at 40 CFR 60.42(b)(3) and
60.45(g)(1)(iii), which changed the 20
percent (with a maximum of 27 percent
for one six-minute period per hour)
opacity limit to 30 percent (with a
maximum of 37 percent for not more
than six minutes in any hour) for the
Nebraska City Power Station pursuant to
the procedures and standards set forth
at 40 CFR 60.11(e).

The Nebraska Department of
Environmental Quality requested that
OPPD perform tests at the Nebraska City
Power Plant in June 1989, pursuant to
its delegated authority to enforce the
NSPS. After replacing its hot side

electrostatic precipitator with a cold
side electrostatic precipitator, OPPD
conducted tests on June 13 and 14,
1989, to measure emissions. These tests
demonstrated that the new control
device was able to control the opacity of
emissions below the 20 percent limit
and particulate emissions below the
particulate limit. On August 15, 1989,
the state agency issued a revised
operating permit to the OPPD facility,
establishing an opacity limit of 20
percent (with a maximum of 27 percent
for not more than six minutes in any
hour). Nebraska has also requested that
the EPA rescind the alternate limit to be
consistent with the 20 percent NSPS
and state operating permit limit.

Since the Nebraska City Power Station
can now meet the 20 percent opacity
limit (additional monitoring data
collected since the 1989 performance
test show that the facility continues to
be capable of meeting the lower limit),
the 30 percent alternate opacity limit is
no longer appropriate. In addition, the
preconditions for allowing the alternate
opacity limits in §60.11(e)(7) are no
longer met. Therefore, the EPA is
rescinding the alternate limit, and, after
the effective date of this rule, the source
will be required to meet the 20 percent
NSPS opacity limit. The source
continues to be subject to the 20 percent
opacity limit in the state permit without
regard to this rulemaking.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 25, 1996. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

This action affects only one source—
Omaha Public Power District, Nebraska
City Power Station, Nebraska City
Nebraska. OPPD is not a small entity.

Therefore, the EPA certifies that this
action does not have a significant
impact on a substantial number of small
entities.

Under Executive Order 12866, the
EPA is required to submit to the Office
of Management and Budget for review
proposed rules which are classified as
“significant regulatory action.” Because
this rule would require the source to
meet requirements which are already
applicable, by rule, to sources in this
source category, and because it obligates
the source to meet requirements which
it must already meet under state law,
the EPA has determined that the
proposed rule would not be a
“significant regulatory action’ under
the Executive Order.

Unfunded Mandates

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, the
EPA must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to state,
local, or tribal governments in the
aggregate.

To the extent that the proposed rule
will impose new requirements, the
source is already subject to the
requirements under State law.
Accordingly, no additional cost to State
or local governments, or to the private
sector, result from this action. The EPA
has also determined that this proposed
action does not include a mandate that
may result in estimated cost of $100
million or more to state or local
governments in the aggregate or to the
private sector. The EPA has determined
that this proposed rule results in no
additional cost to tribal governments.

List of Subjects in 40 CFR Part 60

Environmental protection, Air
pollution control, Fossil-fuel-fired steam
generating units, Intergovernmental
relations.

Authority: Sections 111 and 301(a) of the
CAA, 42 U.S.C. 7411 and 7601(a).

Dated: September 16, 1996.

Carol Browner,
Administrator.

For the reasons set forth in the
preamble, subpart D of part 60 of
chapter | of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 60—[AMENDED]

1. The authority citation for part 60
continues to read as follows:
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Authority: 42 U.S.C. 7401, 7411, 7414,
7416, and 7601

Subpart D—[Amended]

§60.42 [Amended]

2. Section 60.42 is amended by
removing paragraph (b)(3).
§60.45 [Amended]

3. Section 60.45 is amended by
removing paragraph (g)(1)(iii).
[FR Doc. 96—-24283 Filed 9-23-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Office of Hearings and Appeals
43 CFR Part 4

Department Hearings and Appeals
Procedures

AGENCY: Office of Hearings and Appeals,
Interior.

ACTION: Final rule.

SUMMARY: This document eliminates an
outdated footnote in regulations,
addressing the organization of the Office
of Hearings and Appeals (OHA) and the
authority delegated by the Secretary to
the Director and other principal officials
in OHA. The organization and authority
is fully explained in the text of the
regulation. This document also
eliminates the words ““and Osage Indian
wills” as a limitation no longer
applicable on the scope of authority of
Administrative Law Judges and Interior
Board of Indian Appeals to rule on
probate issues from the Osage Indian
Tribe.

EFFECTIVE DATE: September 24, 1996.
FOR FURTHER INFORMATION CONTACT:
James P. Terry, Deputy Director, Office
of Hearings and Appeals, U.S.
Department of the Interior, 4015 Wilson
Blvd., Arlington, VA 22203. Telephone:
(703) 235-3810.

SUPPLEMENTARY INFORMATION: This
action reflects agency management in
deleting nonsubstantive, outdated, and
unnecessary language in a footnote
relating to organization and authority of
OHA, already fully described in the
current text of §4.1 of 43 CFR Part 4,
Subpart A, and, similarly, in deleting
nonsubstantive, outdated, and
inapplicable language in §4.1(b)(2)(ii) of
43 CFR Part 4, Subpart A. Accordingly,
the Department has determined that the
provisions of the Administrative
Procedures Act, 5 U.S.C. 553 (b) and (d),
allowing for public notice and comment
and a 30-day delay in the effective date
of arule, are unnecessary and
impracticable.

List of Subjects in 43 CFR Part 4

Administrative practice and
procedure.

Therefore, under the authority of the
Secretary of the Interior contained in 5
U.S.C. 301, Part 4 of Title 43 of the Code
of Federal Regulations, is amended as
follows:

PART 4—[AMENDED]

1. The authority citation for Part 4
continues to read:

Authority: R.S. 2478, as amended, 43
U.S.C. sec 1201, unless otherwise noted.

Subpart A—General; Office of
Hearings and Appeals

§4.1

2. Section 4.1 is amended by
removing footnote 1 from the
introductory text of the section.

3. Section 4.1(b)(2)(ii) is revised to
read as follows:

[Amended]

8§4.1 Scope of authority; applicable
regulations.
* * * * *

(b) * Kk ok

(2) * * *

(ii) Orders and decisions of
Administrative Law Judges in Indian
probate matters other than those
involving estates of the Five Civilized
Tribes of Indians. The Board also
decides such other matters pertaining to
Indians as are referred to it by the
Secretary, the Director of the Office of
Hearings and Appeals, or the Assistant
Secretary-Indian Affairs for exercise of
review authority of the Secretary.
Special regulations applicable to
proceedings before the Board are
contained in subpart D of this part.

* * * * *
Dated: September 6, 1996.
Bonnie R. Cohen,

Assistant Secretary—Policy, Management
and Budget.

[FR Doc. 96-23828 Filed 9-23-96; 8:45 am]
BILLING CODE 4310-79-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 95-097, Notice 02]

RIN 2127-AF90

Federal Motor Vehicle Safety
Standards; Lamps, Reflective Devices
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: In this document, NHTSA
transfers most of the requirements of the
Federal motor vehicle safety standard
on headlamp concealment devices to
the safety standard on lamps, reflective
devices and associated equipment. The
remaining requirements of the standard
on headlamp concealment devices are
rescinded. This rule adopts most of the
amendments proposed in the notice of
proposed rulemaking. However, instead
of rescinding a requirement that both
headlamp concealment devices be
operated by one switch, as proposed,
this notice transfers that requirement to
the lighting standard. This action is part
of the President’s Regulatory
Reinvention Initiative to make
regulations easier to understand and to
apply.

DATES: Effective date. This final rule is
effective October 24, 1996.

Petitions for reconsideration. Any
petitions for reconsideration of this final
rule must be received no later than
November 8, 1996.

ADDRESSES: Any petitions for
reconsideration of this final rule should
refer to the docket number and notice
number cited at the beginning of this
notice, and be submitted to:
Administrator, NHTSA, 400 Seventh
Street, SW., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: The
following persons at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590.

For technical issues: Mr. Richard Van
Iderstine, Office of Vehicle Safety
Standards, NPS-11, telephone (202)
366-5280, FAX (202) 366—4329.

For legal issues: Ms. Dorothy Nakama,
Office of Chief Counsel, NCC-20, (202)
366—2992, FAX (202) 366—3820.
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SUPPLEMENTARY INFORMATION:
Background

President’s Regulatory Reinvention
Initiative

Pursuant to the President’s March 4,
1995, directive, ‘‘Regulatory
Reinvention Initiative,” to the heads of
departments and agencies, NHTSA
undertook a review of all its regulations
and directives. During the course of this
review, the agency identified not only
those rules or portions of rules that
might be deleted or rescinded but also
those rules that could be consolidated to
avoid duplication or be redrafted to
make them easier to comprehend. In
reviewing Federal Motor Vehicle Safety
Standard No. 112, Headlamp
concealment devices (49 CFR 571.112),
the agency tentatively decided that a
separate standard for headlamp
concealment devices is not necessary
since its essential provisions could be
transferred to Standard No. 108, Lamps,
reflective devices, and associated
equipment, without affecting safety.

Standard No. 112

Standard No. 112 specifies
requirements for headlamp concealment
devices, which is defined in S3 of the
standard as “‘a device with its operating
system and components, that provides
concealment of the headlamp when it is
not in use, including a movable
headlamp cover and a headlamp that
displaces for concealment purposes.”
Headlamp concealment devices are
usually rotating or pop-up headlamp
mounts that appear to be part of an
uninterrupted body surface when the
headlamps are not positioned for use.
Only a small percentage of vehicles has
ever incorporated them. More extensive
use of them in the future is not
anticipated since the trend toward aero-
styled headlamps has reduced their role
in styling.

Standard No. 112 requires that fully
opened headlamp concealment devices
must remain fully opened whenever
there is a loss of power to or within the
device and whenever any malfunction
occurs in components that control or
conduct power for the operation of a
concealment device. The standard also
has safety performance criteria to
increase the safe and reliable operation
of headlamp concealment devices.
Means for fully opening each headlamp
concealment device must be provided to
guard against the possibility of a
malfunction occurring in components
that control or conduct power for the
actuation of the concealment device. A
single mechanism must be provided for
actuating the headlamp concealment

devices and illuminating the lights.
Each headlamp concealment device
must be designed such that no
component of the device, other than
components of the headlamp assembly,
need be removed when mounting,
aiming and adjusting the headlamps.
Finally, within specified temperature
ranges, headlamp concealment devices
must fully open in three seconds after
actuation of the appropriate mechanism,
except in the event of a power loss.

Notice of Proposed Rulemaking

On April 11, 1996, NHTSA published
a notice of proposed rulemaking
(NPRM) (61 FR 16073) to transfer most
of the requirements of Federal motor
vehicle safety standard on headlamp
concealment devices to the safety
standard on lamps, reflective devices
and associated equipment. The agency
proposed to rescind remaining
requirements of the standard on
headlamp concealment devices. NHTSA
proposed to either rescind or transfer
Standard No. 112’s provisions as
follows. NHTSA proposed that the
definitions of ““headlamp concealment
device” and “‘fully opened” (presently
in S3 of Standard 112) be transferred to
S4 of Standard 108. NHTSA proposed to
rescind the definition of “power” (*‘any
source of energy that operates the
headlamp concealment device’) since
NHTSA believed it is obvious from the
context of the requirements that
“power” includes electrical, pneumatic,
vacuum, mechanical, hydraulic or any
other source of energy chosen to operate
the headlamp concealment devices.

NHTSA proposed that S4, S4.1 ,54.2,
S4.4 and S4.5 of Standard No. 211 be
transferred to Standard No. 108 and
redesignated as S12, S12.1, S12.2, S12.3
and S12.4, respectively. NHTSA
proposed to rescind S4.3’s requirement
that both headlamp concealment
devices be operated by a single switch,
expressing its belief that S4.3 relates
more to convenience than to safety.

NHTSA further proposed that
Standard No. 108’s new S12 be a
simplified version of Standard No. 112.
NHTSA noted that S4.1(a) of Standard
No. 112 (proposed as S12.1 of Standard
No. 108), requires that when the
headlamps are operating with the
concealment devices in the fully opened
position, they must remain fully open in
the event of ““any loss of power to or
within the headlamp concealment
device.” S4.1(b) provides that the
requirement for remaining open applies
in any situation in which there is a
“disconnection, restriction, short-
circuit, circuit time delay, or other
similar malfunction in any wiring,
tubing, hose, solenoid or other

component that controls or conducts
power for operating the concealment
device.” Since S4.1(b) is merely a more
detailed statement of requirement in
S4.1(a), NHTSA tentatively concluded
that it was unnecessary to include
S4.1(b) in S12 of Standard No. 108.

NHTSA also noted that S4.2 of
Standard 112 requires that if the power
to a concealment device is lost when the
device is closed, the device ‘“‘shall be
capable of being fully opened (a) by
automatic means, (b) by actuation of a
switch, lever, or other similar
mechanism; or (c) by any other means
not requiring the use of any tools.”
Because conditions (a) and (b) are
examples of “means not requiring the
use of any tools” as specified in (c),
NHTSA tentatively determined that they
need not be expressly set forth.
Therefore, NHTSA proposed that S4.2
paragraphs (a) and (b) of Standard No.
112 not be included in S12.2 of
Standard 108.

Proposed Retention of Timing of
Opening and Temperature
Requirements

S4.5 of Standard No. 112 requires that
each headlamp concealment device be
capable of opening within 3 seconds of
the actuation of its switch, lever or
similar mechanism. It specifies that the
capability must exist over a temperature
range of —20 °F to +120 °F. In the
NPRM, NHTSA tentatively concluded
that transferring the S4.5 language to
Standard No. 108 would be necessary to
assure a minimum level of safety.

The 3 second actuation time limit was
the basis for a 1987 amendment to the
standard removing a restriction on the
opening path of headlamp concealment
devices bearing lighted headlamps.
Until 1987, Standard No. 112 required
that the headlamps not be illuminated
until they were in their operating
position if the concealment devices
moved through intermediate positions
in which the headlamps could produce
more glare than permitted in their
operating position. Chrysler petitioned
for changes to make the provision less
restrictive. The agency decided that the
requirement for full opening of
concealment devices in 3 seconds
already limited the glare in intermediate
positions to no greater duration than the
usual glare observed by drivers viewing
oncoming vehicles on curves or hills
ahead. Therefore, all requirements at
intermediate positions were eliminated.
(52 FR 35709; September 23, 1987).

The actuation time limit has also
become the basis for industry design
standards of high intensity discharge
(HID) lamps used as headlamps. HID
lamps for other applications have long
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warm-up cycles before achieving their
steady intensity, but HID headlamps use
special designs to attain a near steady
output within 3 seconds.

The importance of rapid headlamp
warm-up and concealment device
opening is illustrated by the example of
vehicles exiting lighted tunnels in
which headlamp use is prohibited.
Drivers who exit such tunnels at night
would face an obvious hazard if they
could not restore headlamp illumination
quickly. Likewise, drivers entering
unlighted tunnels in the daytime would
face an obvious hazard if they could not
illuminate their headlamps quickly.

NHTSA proposed to retain and
transfer the operating temperature
requirements of Standard No. 112
because they reflect drivers’ needs. The
operation of moveable headlamp panels
could be easily affected by lubricants
that thicken in cold temperature or by
changes in the clearance between
sliding or rotating parts in response to
extreme temperatures.

Other Proposed Changes and Proposed
Effective Date

In addition to proposing to add S12 to
Standard No. 108, NHTSA also
proposed to take the necessary steps to
ensure that S11 and S12 are placed to
follow S10 in the published Code of
Federal Regulation version of Standard
No. 108. In Title 49 of the Code of
Federal Regulations (CFR) Parts 400—
999, revised as of October 1, 1995, in
Standard No. 108 (49 CFR 571.108),
more than 70 pages of figures separate
S10 from S11. NHTSA has received
numerous complaints about S11’s out-
of-sequence placement in the CFR.

Finally, NHTSA tentatively
determined that there is good cause
shown that an effective date earlier than
180 days after issuance is in the public
interest and proposed that, if adopted in
a final rule, the amendments take effect
30 days after the Federal Register
publication of the final rule.

Public Comments and NHTSA Response

In response to the NPRM, NHTSA
received comments from the American
Automobile Manufacturers Association
(AAMA), Chrysler Corporation, and the
Advocates for Highway and Auto Safety
(Advocates). AAMA and Chrysler
concurred with NHTSA'’s proposal to
transfer Standard No. 112’s essential
provisions to Standard No. 108.
Chrysler stated that the action *‘seems
logical and reasonable.” Advocates
expressed the general view that none of
NHTSA'’s proposed changes would
make the requirements “‘easier to
understand or to apply,” and thus

“nothing of substance is achieved by
such action.”

In NHTSA'’s view, requirements for
headlamp concealment devices are
properly part of the standard on lamps,
reflective devices and associated
equipment, and would be easier to find
if included in that safety standard.
Further, streamlining the transferred
requirements by removing unnecessary
or repetitive language would facilitate
reading of the headlamp concealment
requirements.

Advocates strongly opposed NHTSA'’s
proposal to remove the requirement (in
S4.3 of Standard No. 112) that both
headlamp concealment devices be
operated by a single switch. Advocates
characterized the requirement as a
‘““central safety feature of headlamp
concealment device operation,” and
suggested instances in which, if both
headlamps were not simultaneously
lighted, a crash or other accident might
occur.

Advocates stated that “‘the various
forms of disablement in many
thousands of drivers” might make it
difficult or impossible for some drivers
to activate a second headlamp with a
second switch shortly after activating
the first headlamp. Advocates also
stated that there are numerous highway
operating situations in which a driver’s
safety might be seriously compromised
if the deployment of the second
headlamp were unnecessarily delayed.
The commenter stated that highway
construction areas that use temporary
traffic control devices, such as
retroreflective cones, may have abrupt
curves or horizontal sight restrictions
which would make being able to obtain
quick, ample illumination below the
horizon, by both headlamps, crucial for
adriver.

NHTSA has decided not to rescind
the requirement of S4.3 as proposed. As
Advocates’ comment makes clear, while
a single switch may be a convenience to
many drivers, it is a necessity for other
drivers. Further, the requirement may
promote vehicle safety under some
driving conditions. Since S4.3 is a
longstanding provision in Standard No.
112, transferring S4.3 to Standard No.
108 would not impose an additional
regulatory burden on industry. The
provisions of S4.3 are thus transferred to
Standard No. 108.

Final Rule

As discussed above, the final rule
adopts the regulatory text proposed in
the NPRM, except that the text of S4.3
of Standard No. 112 is also transferred
to Standard No. 108 and designated as
S$12.3. To accommodate the addition of

S12.3, the other S12 provisions are
renumbered accordingly.

NHTSA has taken the necessary steps
to ensure that S11 and S12 are placed
immediately after S10 in the published
version in Standard No. 108. NHTSA
has received oral assurance from an
editor at the Office of the Code of
Federal Regulations that in the October
1, 1996 edition of 49 CFR 571.108, S11
will be placed immediately after S10.
Similarly, S12 will be placed
immediately after S11.

To make Standard No. 108 easier to
understand, NHTSA adds a heading
“Figures and Tables to §571.108" after
S12. NHTSA also places the following
figures in their logical 